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l. THE LOCAL REFERENDUM ASAN INSTRUMENT ENABLING
CITIZENSTO PARTICIPATE IN THE FUNCTIONING OF LOCAL
DEMOCRACY

1 Initially, democracy at the local level developed in the form of direct democracy; citizens
participated directly in decisions concerning local government. As public responsibilities gradually
became more complex and more numerous, direct democracy progressively gave way to representative
democracy; citizens nominated their representatives who aone took the decisions affecting the
community asawhole.

Nowadays, the scope of public responsbilities and, in most countries, the size of
municipalities have grown to such an extent that the running of alocal community by means of direct
democracy isvirtually impossible.

Despite this evolution, the ingtitution of the referendum as an element of direct democracy has
nonethel ess been retained or introduced in several representative democracies.

2. Substantial differences exist between one State and another as regards the ways in which the
referendum machinery is used; in certain cases, the referendum is very close to a vote of confidence,
whereas in others, it is hardly distinguishable from a public opinion poll.

The plebiscite as an gesture of public confidence towards an individua (or limited number of
individuals) has to be clearly distinguished from the referendum machinery, which culminates in a
decision concerning a particular project or measure.

Public opinion polls often have the same aim as consultative referendums, i.e. to discover the
general opinion of the population before a decision is taken. However, they differ from the latter in
that they can be carried out by any body, be it public or private, usually only part of the population is
consulted, and the organisers are not obliged to follow a strict procedure analogous to that laid down
for elections.

3. In al democratic dtates, citizens are periodically called upon to elect their representatives
within their respective local communities. If the voters are not satisfied with the administration of
local affairs by the elected representatives, they can express their displeasure at the following elections.

The referendum in al its forms - for adoption, modification, abrogation, proposal, consultation
- enables citizens to express their views directly on a question of substance. Hence it can limit and
modify the actions of aregime of representative democracy.

Some people consider that the binding referendum, even though it may be confined to specific
subjects, is incompatible with the concept of representative democracy. It in fact raises the citizens to
the level of the highest decision-taking body. Even the results of a merely consultative referendum
tend - in practice if not in law - to exert strong pressure on the elected representatives to act as the
electorate wishes.



4. On the other hand, citizen participation in public life is not aways considered to be
satisfactory; disaffection on the part of the voters often becomes apparent during elections of their
representatives at local or national level.

This disaffection is even more apparent when there is a question of involving citizens more or
less directly in the planning and implementation of public activities with a view to improving al sorts
of aspects of community life.

The existence of the referendum may be a means of encouraging or reviving individual interest
in the satisfactory administration of matters of public concern.

5. Furthermore, recourse to the referendum machinery can be extremely valuable in the case of
important issues with implications for the future and which lead to diametrically-opposed positions
among the electorate - and especialy where the views of the political parties have not been made clear
at the time of the elections. It may be considered to be the most democratic method, making it easier
to win acceptance of sometimes unpopular decisions from the magjority of the population.

6. Viewed from this angle, the referendum can be considered a specific and practical procedure,
whereby citizens exercise their right to participate in the running of public affairs -aright incorporated
in the democratic principles common to al Council of Europe member States.

7. However, in order for the referendum machinery to be valuable and useful for the community,
the use to which it is put has to be clearly defined and circumscribed, particularly as regards the issues
which can be put to referendum, the right to initiate referendums, the conditions to be respected and
the consultative or binding nature of the vote.

Both basic conceptions and actual practice in this respect vary considerably from one country
to another. For this reason, the following part of the report will be devoted to an overview of the
various national situations. This will be followed by an in-depth study of the use of referendums in
Switzerland, the only country where this ingtitution has formed an integral part of local democracy
over along period of time.

On the basis of the information concerning the various nationa situations, the last part will
present some general considerations regarding the holding of referendums at local level.



II. LOCAL REFERENDUMSIN LAW AND IN PRACTI IN THE
MEMBER STATESOF THE COUNCIL OF EUROPE

1 Statutory provision for holding referendums at local level

Most of the member States for which information is available have some form of legal
provision permitting or in some cases prescribing the holding of local referendums. However, as will
be seen below, these provisons vary considerably with regard to the possible topics of such
referendums and the conditions under which they may - or must - be held, as well as in the status of
the referendum and its results.

It seems that only a minority of member States have no legal provision for the holding of
referendums within individual local authorities. Thisisthe casein Belgium, Denmark, Greece and the
Netherlands. In Belgium the congtitution has been held to implicitly prohibit local referendums by
making it clear that municipal or provincial councils are responsible for deciding matters of local
interest. In Denmark, in the absence of any relevant provision in legidation, neither the local
population nor a minority in the local council can demand the holding of a referendum. All these
countries appear to place particular emphasis on the representative system, whereby it is the elected
representatives who take the political decisons and must subsequently render account of their
stewardship to the local electorate.

It is noteworthy, however, that in three of the countries in question local referendums are by no
means unknown in practice. Thus in Denmark it is assumed that a local council may, without
statutory provision and without seeking the approva of a higher administrative authority, decide by
majority vote to obtain the opinion of the eectors by holding a referendum on a consultative basis. In
the Netherlands too, consultative referendums are organised.

The case of Belgium is alittle more complex. The Council of State has declared that in so far
as a consultation of the electors would in practice be likely to compel the local authorities, in the
exercise of their responsibilities, to conform to the result of the vote, it would be incompatible with the
congtitutional provisions referred to above. However, with respect to the municipalities, the Consell
d'Etat did acknowledge the existence of a certain practice by which the municipal council organises
consultative votes of the inhabitants on matters within its competence, provided that such
consultations relate to matters on which it the council may judge it useful to be informed of the
aspirations or tastes of the inhabitants and the result in no way binds the municipal authorities. If these
conditions are respected, it is not held to be necessary to legidate in order to provide alegal basis for
this practice.

Only in Greece, where the institution of the referendum exists at national leve, is there no
recourse to it at the level of the local authorities. There, preferenceis given to other forms of direct or
indirect expression of opinion by the inhabitants, such as town meetings, assemblies of neighbourhood
councils, etc. This givesthe citizens the possibility to expresss their views on a consultative basis.

It may further be noted that the position in Belgium, Denmark and the Netherlandsis similar to
that of several German Lander which also have no legal provision for local referendums and to that of

1

The special case of Switzerland is dealt with in the next part of the report.
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Norway outside of a narrow range of topics relating to schools. Moreover, in practice it is not
essentialy different from that of those countries which, as will be seen below, have legidative
provisions authorising municipal authorities to carry out consultations of the local inhabitants. The
most significant distinctions between European countries relate, rather, to whether referendums are
held only at the discretion of the local council or may be initiated by citizens, and whether they are
only advisory in nature or the result is binding on the local authority.

In these circumstances, those countries which have no specific legal provision for loca
referendums will not be given separate treatment in this part of the report.

2. How and by whom a local referendum may beinitiated

Among the countries under consideration, a fourfold distinction may be made with regard to
the means by which alocal referendum may be brought about:-

0] It may be amatter for the local council aone;

(i) A certain percentage of citizens may take the initiative, but it is sill up to the local
council to decide whether the referendum should take place;

(iii)  If the necessary percentage of citizens takes the initiative, the referendum must be held;
(iv)  On certain subjects the law may make the holding of areferendum obligatory.

0] As indicated above, in those countries which have no specific provision for local referendums,
the latter can at most take the form of consultations of the local population at the discretion of the
municipal council. Ancther example of this first category is provided by Sweden, where the Local
Government Act contains the following provision:

"The assembly may resolve that, as part of the preparation of a matter to be discussed by the
assembly, viewpoints are to be obtained from members of the municipality or the county
council.

This can be done by means of areferendum, an opinion poll or some similar procedure. In this
connection the municipal eection committee may be engaged if its other activities are not
impeded thereby."

In France too, where a law on the territorial administration of the Republic passed in 1992
provides for the consultation of the electorate at the level of the commune on matters within the
competence of the latter, the initiative for such an procedure belongs solely to the mayor and the
municipal councillors.  The municipal council decides on the principle and the organisational
arrangements for such a consultation either on the proposal of the mayor or at the written request of
one third of the members of the council in communes of 3 500 inhabitants or more or the mgjority of
the members in communes with less than 3 500 inhabitants.

The position in Portugal is similar. The direct consultation of local citizens can be initiated
only by the deliberative and executive organs of the local authorities or by one third of their members.
The electors cannot present proposals for the holding of a referendum. The council of the parish,
municipality or administrative region concerned takes the fina decison on whether to hold a
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referendum on a matter within its competence. However, in parishes of less than 200 electors where
the council is replaced by assemblies of the electors resident within the parish, thereis no provision for
referendums.

In Spain, legidative provisions for popular consultations are contained in the Law of 1985
establishing the basis for the Spanish system of local government. The mayor can take the initiative
with the prior agreement of the mgjority of the municipal council and the authorisation of the national
government (see also category (ii)).

The case of Ireland is a specia one in that, while there are no general statutory provisions for
the holding of referendums at local level, Section 5 of the Local Government Act 1991 provides that a
local authority may represent the interests of the local community and to that end may "ascertain and
communicate to other local authorities and public authorities the views of the local community in
relation to matters as respects which those other authorities perform functions and which affect the
interests of the functional area of the authority and the local community”. This provision would enable
alocal authority to hold alocal referendum on any matter coming within the scope of the section. No
case is known to date, however, of any loca authority using the provision for this particular purpose.

In Italy, alaw of 1990 authorises - but does not oblige - local authorities to make provision in
their constitutions for consultative referendums as a means of popular participation. Moreover, it
states that in the procedure for the adoption of administrative acts having an influence on the lega
situation of persons, "forms of participation of those concerned’ must be instituted. Furthermore, the
condtitution of the local authority must provide for forms of consultation of the population and
procedures for receiving requests, petitions and proposals of citizens, individualy or in association,
aiming to encourage action to better safeguard collective interests; it must also be guaranteed that they
will be given due consideration. Provision may also be made for forms of popular consultation other
than the referendum even at the request of a quorum of citizens on matters within the competence of
the local authority.

A last example of loca referendums held solely at the discretion of the local authorities
themselves is furnished by Norway, where, however, there are very few matters in relation to which
there is legal provision for referendums. One of these is a decision to change the structure of the
primary schools in the municipality (e.g. anagamating two or more school districts). In this case, a
referendum may be initiated either by a decision of the municipal council (reached by simple majority)
or by adecision of the school board (also by asmple majority).

(i)  Aninstance of the second category outlined above is supplied by Finland, where provisions
concerning local referendums were added to the Local Government Act in 1990 and a special law laid
down the relevant procedure. A minimum of 2% of those entitled to vote in a municipality, but not
less than one hundred persons (fifty in amunicipality of less than 4 000 people), can propose a motion
to hold a consultative referendum about a subject within the competence of the municipality. The
Municipal Executive Board has then to prepare the question of holding a referendum without delay for
the Municipa Council to make a decison. The Municipal Council takes the decision by a simple
majority. This kind of decision can also be made by the Council on its own initiative. One single
inhabitant can also make a suggestion to the municipality, but the decision about bringing the case to
the Council remains at the discretion of the Executive Board. The Council's decision about holding a
referendum is not appealable.

In Spain, as mentioned in the first category, the initiative must normally be taken by the
mayor, subject to majority decision of the municipal council and authorisation by the national
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government. However, the law also establishes the right of residents to request the holding of a
popular consultation. Only the Law in the Catalonian Municipal and Local Government System
establishes a procedure for the citizens initiative for a popular consultation.

In Bulgaria, the proposal to hold a local referendum is made by the municipal councils upon
their own initiative, or by the committees of the municipal councils, municipal councillors, leaders of
public organisations, the workforce of agencies and economic organisations, or upon the request of at
least 10% of the electorate. The decision to hold the referendum is made at a municipa council
gtting, specifying the form of the referendum. If the decision is negative, those who made the
proposal must be notified and reasons given. In some cases a matter may be referred to a general
meeting of the local population which decides by a smple mgjority of the total nhumber of eigible
voters.

(ili)  Other countries may have a dual system whereby referendums either can be initiated by the
local council (category (i)) or must compulsorily be held if requested by the necessary number of
electors (category (iii)).

A casein point is Luxembourg, where Article 35 of the Municipal Law of 1988 provides for
the organisation of referendums at local level. Here the municipal council may call upon the electors
to express their views in a referendum on a matter of municipal concern. On the other hand, if a
referendum is requested by one-fifth of the electors in communes of over 3 000 inhabitants or by a
quarter of the electorate in the other communes, the council is obliged to organise it within three
months,

The situation is similar in Hungary, where, under the Local Self-Government Act of 1990, a
local referendum may be initiated by:

at least one fourth of the municipal representatives;

acommittee of the representative body (council);

the leadership of the local socia organisation;

a minimum number of electors laid down in a municipal by-law but which cannot be
less than 10% or more than 25% of the local electorate.

20T

The council is obliged to call a local referendum if it has been initiated by a number of electors
corresponding to that laid down in the relevant municipal by-law. However, in villages of less than
500 inhabitants the representative body may refer the subject of the local referendum to the village
meeting, under the condition that the decision of the village meeting shall be regarded as a valid
decision by referendum if more than half of the electors are present at the meeting.

In Slovakia too the institution of the local referendum was introduced into the legal order by
the Local Government Act of 1990. A referendum may be called by the local council on the initiative
of members of the council or at the request of inhabitants during public meetings. However, the most
common and correct means of initiating alocal referendum is a petition signed by at least 20% of the
electors (or, in the case of the splitting of a municipality, by 20% of the eectorsin the relevant part of
the municipality). In this case, there is an obligation upon the municipal council to call the
referendum.

In the Czech Republic, a law of 1992 on municipa elections and the local referendum
provides that any citizen who has attained the age of 18 and is permanently resident in the municipality
or in the digtrict of the town may present a proposal for the organisation of a referendum. A proposal



-11 -

may be lodged if it obtains the signatures of at least 30% of citizens in localities up to 3 000
inhabitants, 20% in localities up to 20 000, 10% in localities with up to 200 000 and 6% in those with
over 200 000 inhabitants.

In Germany, the question of citizen participation by means of local referendum is dealt with
very differently in the legidation of the various Lander. It receives the most comprehensive treatment
in Baden-Wrttemberg, Brandenberg, Hesse, Saxony, Saxony-Anhat, Schleswig-Holstein and
Thuringia, which all have the institution of the "citizens decision” (Birgerentscheid). In the five new
Lander acommon lega basis for direct citizen participation is provided by the Local Government Act
of 1990 of the former GDR, which remains in force until the new L&nder have enacted their own local
government legidation. Such amendments as have been passed so far do not affect the legal basis for
citizen participation. In most of the Lander which make provision for local referendums, they are
possible only at municipal level. Schleswig-Holstein is the only Land where citizens decisions can
aso beinitiated at the level of the Landkreise.

Local referendums in Germany can be initiated in either of two ways. The municipal council
may decide on its own initiative (a procedure which is not possible in Hesse): this decision must be
taken by at least the mgjority of the members of the municipal council (in Baden-Wirttemberg and
Schleswig-Holstein two-thirds).  Alternatively, the citizens may request a referendum by written
application which, under the relevant legidation of the former GDR as well as that of Hesse and
Schleswig-Holstein, must be signed by at least 10% of the local citizens. In Baden-Wrttemberg the
signatures of 15% of the electorate are necessary, but the percentage required declines as the size of the
popul ation increases.

In Austria, smilarly, the provisions vary from Land to Land. Referendums may beinitiated in
the main by the local council, with two Lander requiring a qualified magjority of two-thirds. Three
Lander provide for referendums to be initiated by written request signed by 25% (or 20%) of the
citizens entitled to vote in loca council elections. One Land provides for a referendum to be held
upon notice of motion by the local inhabitants, provided it was tabled by no less than 25% of the
citizens and such amotion has not been decided upon by the local council within the last year.

It has been mentioned above that in Norway local referendums are explicitly provided for only
on an extremely limited number of questions. One of these, however, fals into category (iii) above,
namely a decision to change the writing language (from bokmal to nynorsk or vice versa) in one of the
primary schools in a municipality. In this case a referendum can be initiated - in the school district
concerned, not in the municipality as awhole - either by a mgjority decision of the school board or by
areguest made by at least 25% of the persons domiciled in the school district and entitled to vote. In
the latter case the municipality is obliged to make arrangements for a referendum.

(iv)  Findly, there may be some matters on which the law itself requires the holding of a local
referendum, without waiting for any party to initiate it. Thusin Hungary the representative body of a
municipality must call alocal referendum on the following matters:

a) aninitiative for amalgamating villages or for terminating such aunion;

b) aninitiative to establish anew village;

C) the establishment of ajoint representative body or secession from ajoint representative

body;
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d) such matters as are determined by alocal by-law.

In the Czech Republic alocal referendum is compulsory when a municipality is to be split up:
it must be held in the part which wishes to separate. In Slovakia too there is an obligation to cal a
local referendum on proposals to amalgamate, divide up or abolish a municipality; however, a
referendum is also compulsory for the introduction or abolition of apublic levy or local tax.

In Ireland the Local Government Act, 1946, contains provisions relating to the alteration of
the names of streets, townlands, towns with town commissioners, urban districts, non-municipal towns
and locdlities. In all cases the consent of not less than four-sevenths of the ratepayers concerned is
required to an application being made to the appropriate authority or to the change of name being
made. Pursuant to Regulations made by the Minister for the Environment, a plebiscite of ratepayers
must be held to ascertain for the purposes of the above-mentioned Act whether not less than four-
sevenths of the ratepayers of the areain question consent to the application (or change) being made. It
appears that these powers are not used frequently.

In Italy, Article 132 of the Congtitution lays down that the amalgamation of existing regions or
the creation of new regions requires not only alaw amending the constitution but also that the reform
be requested by municipal councils representing at least one-third of the populations concerned, that
the proposal be approved by a maority of these populations in a referendum and that the opinion of
the regional councils be sought.

Findly, in the German Land of Bavaria, which otherwise has no lega provison for
referendums, it is required that the citizens concerned be consulted about decisions concerning the
names of municipalities or parts thereof. Moreover, in the case of incorporation of a Kreisfree
municipality into a Landkreis, abolition of or ateration to the territory of municipalities or Landkreise
or modification of the boundaries of districts (Bezirke), those citizens who are affected must be given
an opportunity to express their views by secret ballot.

These cases confirm the a priori expectation that legally compulsory referendums should
normaly be reserved for changes in the indtitutional framework within which local or regional
government takes place, as opposed to political issues arising within that framework, however
important they may be.

3. The subjects on which referendums may be held

It has been observed in the previous section that in some countries the law may require the
holding of alocal referendum on certain matters. It remains to consider what provisions may be laid
down in the relevant legidation as to those subjects on which local referendums are or are not
permissible.

As one might expect, it appears to be a universal requirement, where referendums are
permitted at all, that they should concern matters which are within the competence of the loca
authority concerned. Within this general limitation, some countries make no further stipulation about
the matters which may be submitted to referendum. Thisisthe casein particular in Italy, Luxembourg
and Sweden. In France too, it is emphasised only that local referendums may concern strictly
municipal affairswhich are to be decided by deliberation of the municipal council.

In Finland, the scope is dightly wider. A referendum may be held on any subject decreed to
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be within the competence of amunicipality by paragraph 5 of the Local Government Act, provided the
competence is not statutorily delegated to some other municipal organ than the council. However, it
may also concern a subject on which the municipal council gives an opinion or takes an initiative but
the final decision is taken by an authority other than the municipality (e.g. changes in municipal
boundaries or road planning). In practice it is normally on this latter kind of issue that referendums
have been held.

In Slovakia, it is stipulated that local referendums can be caled on al matters which are
considered by the municipal council to be "most important questions of community life and
development”.

In other countries, however, the relevant legidation specifies a number of local matters which
may not be submitted to referendum. Thus in Spain no reference may be made to matters relating to
local finances, while in Portugal the law excludes financial matters, those which are legally required
to be resolved by the organs of the local authorities and those which have aready been subjected to
irrevocable decision. Similarly, in Hungary, alocal referendum may not be called:

- to decide on the budget;

- on the by-laws determining the types of local taxes and their extent;

- on personal issues under the scope of the representative body.

The Czech Republic excludes the holding of alocal referendum in particular
- on the budget of the municipality;

- on local taxes;

- on the eection or dismissal of the mayor or his’her deputy, the municipa council or
members of other bodies elected by the municipality;

- on matters which are decided by administrative procedure.

In Austria, in principle, only those matters may be subject to a referendum which concern the
municipality's autonomous sphere of competence and relate to issues the local council intends to
resolve upon or has already resolved upon. The election of local bodies, concrete personnel issues,
fees and charges may not be put to such a popular vote. Some laws also exclude matters for which
decrees have to be issued, decisions concerning certain individuals and manifestations of will by the
local authority as the holder of rights under private law. The Vienna city congtitution in addition
stipulates that measures relating to basic and personal liberty rights which are protected by the
congtitution shall not be subject to referendums.

In Germany, citizens decisions may take place only on so-called important municipal matters
which qualify as such either in the light of legidative provisions or on the basis of a stipulation in the
congtitution of the municipality. Except in Schleswig-Holstein and Baden-Wrttemberg, the law lays
down a negative catalogue of matters which may not be submitted to referendum:

a tasks carried out on the instruction of a higher authority and matters which by law are
the responsibility of the municipal council itself or of the mayor;
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questions concerning the internal organisation of the municipal administration;
the legal status of the municipal councillors, the mayor and the municipa staff;

the budgetary regulations, municipal levies and the charges for municipal services and
transport undertakings;

the annual accounts of municipal enterprises;

decisionsin legal proceedings.

On the other hand, two Lander have drawn up a positive catalogue of matters which are
eligiblefor referendums. In Baden-Wrttemberg, these include

a

b.

C.

d.

the establishment, substantial enlargement and abolition of a public institution or
facility intended to serve the inhabitants as awhole;

modification of the boundaries of amunicipality or Landkreis;
the introduction or abolition of neighbourhood elections;

the introduction or abolition of the constitution of adistrict or locality.

In Schleswig-Holstein, the following are designated as matters which may be the subject of a
local referendum:

a

b.

C.

d.

the assumption of new tasks which the municipality is not legally obliged to carry out;

the establishment, substantial enlargement and abolition of a public institution or
facility serving the local inhabitants;

membership of consortia of municipalities responsible for functions falling under (b);

territorial modifications.

Beyond the respective legidative provisions there remains a margin of discretion for each
municipality to determine further important municipa matters.

In Bulgaria, the Loca Self-Government and Local Administration Act specifies a number of
issues which may be settled by means of referendums, including the creation and abolition of
administrative and territorial units and decisions involving the sale of land outside the construction
zones of settlements. However, referendums and general town meetings may aso be held on other
issues within the competence of the municipal council. They may aso be organised on matters of
concern to an individua settlement within a municipality, such as. building, reconstruction or
modernisation of public works, cultural and other projects of local importance.

Finally, as has been noted above, both Norway and Ireland make positive provision alowing
the holding of referendums only on a very restricted range of matters, athough both countries aso
permit the discretionary holding of local referendums.
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With the exception of these last two specia cases, a comparison of the legidative provisions
concerning admissible topics for local referendums reveas a general tendency to exclude not only
matters of an administrative or personal nature but also questions relating to the municipal budget or
local taxation.

4. Other conditionsrelating to the holding of local referendums

Apart from the question as to who may initiate local referendums and on what subjects they
may take place, the legidation in some countries contains some further provisions concerning their
organisation. Some of these provisions relate to technical details especialy with regard to popular
initiatives for the holding of a referendum (e.g. the elements to be included in a proposition for a
referendum and the time-limits for formal decisions by the local council): these need not detain usin
the present context. However, a few such stipulations are of more genera interest and may be
mentioned briefly.

Among those countries which have more than one level of local government, there are several
- eg. France, Germany (except Schleswig-Holstein) and Spain - in which referendums are possible
only at the municipal level. In Spain, prior authorisation must be obtained from the Autonomous
Community (regional government) and from the national government before a referendum is
organised.

Some countries, e.g. L uxembourg and Portugal, not only specify that the question(s) put in a
referendum must admit of clear affirmative or negative answers and not be couched in terms which
suggest a particular response; they aso provide for some form of supervision of the questions posed.
In the case of Luxembourg, the Minister of the Interior may issue observations on the drafting, whilein
Portugal the question must be submitted in advance to the Constitutional Court.

In both Ger many and the Czech Republicit is stipulated that motions for a referendum which
seek aresult that would be contrary to general legal provisions are inadmissible.

A number of countries lay down conditions concerning the genera timing of referendums.
Thus in Finland they cannot be held smultaneously with a local or national eection. In the Czech
Republic, they are not permitted during the first six months of office of the municipa council. In
France, on the other hand, they are prohibited from 1 January of the year preceding the year of the
general renewal of the municipal council, as well as during the election campaigns preceding el ections
by direct or indirect universal suffrage. Moreover, there must be a year's interval between any two
consultations of the local population. The most common regulation is a prohibition on submitting the
same issue to a second referendum within a specific period of time: in Hungary one year; in the Czech
Republic two years; in most German Lander two years for a popular initiative (in Baden-Wrttemberg
and Hesse three), unless the original referendum was initiated by the municipal council.

5. The status of local referendums and their results

In most of the countries where lega provision is made for referendums at loca levd, it is
specified that they are of a purely consultative nature. This is the case in particular in Finland, Italy,
Luxembourg, Norway and Spain. It also applies to those instances where the Irish Local Government
Act of 1991 allows local authoritiesto "ascertain .... the views of the local community”. In France too,
the local referendum has the sole purpose of advising the municipal council on the state of local
opinion before it takes its decision.
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In al these cases it follows that the result of the consultation of the local population is not
legaly binding on the municipal council. This does not mean, of course, that it would not be
politically difficult for the latter to ignore a clear result of a popular vote (see, however, the next
section).

The situation is different in a few States - Hungary, the Czech Republic, Slovakia and those
German Lander which have the lega institution of the citizens decison. Here the result of the
referendum is mandatory for the local authority. Not surprisingly, this legal status of the referendum
coincides with the fact that a referendum ma*:| either be rendered compulsory by law or may be
initiated by a given percentage of the electorate.” In Austria too, given the required majority vote, the
municipa council's resolution is rendered effective or inoperative or the motion is adopted or rejected.
It may be recalled, however, that both Finland and Luxembourg allow referendums to be initiated by
thelocal citizens while maintaining the purely advisory nature of the vote.

In these countries, therefore, the effect of a successful referendum is equivaent to that of a
definitive decision of the council. It may either cancel a measure aready determined by the council or
determine that a new project shall be carried out. If, on the other hand, the referendum is unsuccessful,
the council may decide the issue as it sees fit. In order to ensure that the result of the vote is
representative, some countries lay down a quorum: thus in Hungary a referendum, to be valid, requires
a 50% turn-out. Similarly, the relevant German Lander specify that, for a citizens decision to be
successful, the necessary mgority in favour must at the same time represent 25% (in Baden-
Wirttemberg 30%) of those eligible to vote. It is aso stipulated that a decision taken by referendum
cannot be altered for two years (in Baden-Wrttemberg and Hesse three years) except by a citizens
decision.

6. The practice of local referendums

Of those countries which make provision for local referendums initiated by the citizens, most -
the Czech Republic, Slovakia, Hungary, Luxembourg, Finland, Italy, Spain and certain Austrian
Lander - have introduced this institution too recently to have accumulated much experience of its
operation. Firm conclusions cannot therefore be drawn with respect to its advantages and
disadvantages. Apart from the special case of Switzerland, described in the next chapter, only
Germany has experience of such "citizens decisions' over a considerable period of time, and even
thereit is only in Baden-Wrttemberg that it is not arecent innovation.

In this part of Germany the judgement passed on the practice of local referendums is clearly
positive, in as much as they strengthen the rights of the citizens and in particular provide the possibility
to correct a decision of the local authority by the direct will of the citizens. Since 1975 in Baden-
Wirttemberg about half of the citizens' initiatives have met the conditions for acceptance, while in
about two-thirds of the citizens decisions called on the basis of such a popular initiative the outcome
was favourable to the objective of the popular initiative. The most common topics of such local
referendums were planning questions especialy concerning public facilities. The existence of the
institution of the local referendum is felt to bring about an opening of municipa policy-making

The result of the plebiscite of ratepayers which must be held in Ireland for
alterations to names of streets, towns etc is also mandatory in that, if four-
sevenths of the ratepayers do not consent, either the application for change of
name cannot be made to the appropriate authority or the change of name cannot
take effect.
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towards the citizen. The mere fact that a citizens initiative has been announced or even is merely
being considered may influence the decision of the municipal council.

It is noteworthy, however, that in Baden-Wurttemberg many popular initiatives, but aso
citizens decisions fail to meet the forma conditions. For this reason there are sometimes calls to
facilitate them, e.g. by reducing the quorum, extending the deadline for popular initiatives against a
decision of the municipa council or expanding the sphere of so-called important municipal matters.
On the whole, however, the reaction is cautious, stressing the need to ensure sufficient democratic
legitimation of the decison reached by referendum as well as to maintain the overall political
responsibility of the municipal council and avoid prejudicing its functional capacity, willingness to
take decisions and readiness to pursue policies aimed at continuity and the long term.

A concern with the appropriate level of the threshold for popular initiatives for a referendum
may aso be observed in two countries - Finland and Luxembourg - which combine a system of
popular motions with a purely consultative form of referendum. In Finland, it has been suggested that
a certain percentage of the electorate should be able to bring about the holding of a referendum without
the need for a magjority decision by the municipal council. In Luxembourg, on the other hand, it is
pointed out that if the quorum is too low, groups of citizens could impose a referendum relatively
easily and that if there were too many referendums they could block the proper functioning of local
government.

Experience in Spain shows that problems may arise as a result of a refusal to hold a
referendum because of non-compliance with requirements (usually for being a matter outside the
scope of local government): such arefusal can lead to a political reaction and initiation of legal action
in the ordinary courts and in the Constitutional Court.

If we extend our survey to states which have consultative referendums initiated by the local
council, several more countries provide some degree of experience with this institution.

As far astypical topics of such referendums are concerned, the most classic appears to be the
amalgamation or splitting of municipalities or alteration of their boundaries (cases are reported in
particular from Norway, Sweden, Finland, Denmark, the Netherlands, Spain and Bulgaria). Thisis
perhaps a particularly appropriate subject for a referendum, concerning as it does not the content of
local policy as formulated within the existing institutional framework in accordance with the principle
of representative and responsible government, but the framework itself within which local politicsisto
take place. It may be noted that in Norway - the only country for which such information is available -
a majority of the voters often opposes amalgamation, especially in rural municipalities which it is
proposed to merge with an urban municipality.

Other matters commonly submitted to referendum are local planning issues (cited by Sweden),
in particular use of land, road projects and the establishment of major facilities for the inhabitants
(Denmark), as well as transport and environment policies (Germany).

Specific examples quoted include:

- in Belgium, plans for the restoration of a clock-tower; the creation of an economic
expansion zone,

- In Bulgaria, issues of self-taxation for new projects,
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- in Denmark, a new schools structure, the location of a centre for the elderly, the
changing of the name of a parish;

- in the Netherlands, traffic-free town centres and closing-times for cafés and restaurants,

- in Norway, the location of the administrative centre of the municipdity, the sale of
alcohol within the municipality.

Relatively little information is available about the extent to which the local population in fact
takes part in local referendums. Naturally, this will depend partly on the issue at stake and partly on
nationa voting traditions. In Luxembourg, as for elections, participation is compulsory. Elsewhere,
experience with local referendums is varied. In Sweden, there has been a problem of representativity
when turn-out has been low. In Norway too the rate of participation has often been under 50% of
those entitled to vote, while in Hungary local referendums have been affected by the same problem of
widespread abstention as in the case of eections.

In Finland, on the other hand, a high percentage of the population has voted in loca
referendums, which suggests that the latter have succeeded in interesting them in municipal mattersin
anew way. Moreover, the division of opinion has not followed the traditional party lines. Those local
authorities that have held a referendum feel that it has raised the profile of the municipality and the
image of local democracy among the people.

Finaly, it may be noted that, in spite of a number of problems, the overall experience of local
referendums, where enough have been held to permit an assessment, is judged to be positive. Thusin
Spain popular consultations have been found to clarify the strength of two opposing positions and
facilitate resolution of controversia problems. It is significant too that the experience of consultative
referendums has led several of those German Lander which have no legidative provision for citizens
initiatives and citizens decisions to consider introducing them.
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1. THE MUNICIPAL REFERENDUM IN S\NITZERLANDB

In Switzerland, the referendum system takes a specific form of its own, and it is frequently
used.

The citizens rights to participate in the decisions taken by public authorities and the practice of
the referendum which constitutes one of those rights are not identical throughout the national territory.
Switzerland is in fact a confederation of states (the cantons) which have amost exclusive powers and
competences in regard to municipal organisation. Subject to certain inalienable rights guaranteed by
the federa constitution, the cantonal constitutions may make provision for expressions of the popular
will which are specific to each canton and may differ from one canton to another.

Owing to the variety within the referendum system in Switzerland, this state is a particularly
interesting case in point, warranting a detailed presentation to shed light upon the situation existing in
this country.

The following topics will be dedlt with in turn:
1 The system of semi-direct democracy in Switzerland

a the electorate
b. the machinery available

2. How citizens participate in municipal affairs

municipa powers

types of referendum

the legal bases

initiatives

the decision-making referendum

the consultative referendum

the referendum system: technical aspects

other aspects of the referendum system

the practice of semi-direct democracy at local level

SQmoop T

[—

3. Overdl appraisal of the referendum system

a positive and negative aspects
b. effectson local political life

4. Genera summing up and conclusion.

3 Text drafted with the assistance of a consultant, Mr Jean Meylan
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1.  Thesystem of semi-direct democracy in Switzerland

Apart from direct democracy which is now practised in only five cantons of Central and
Eastern Switzerland (although it still exists in the vast majority of Swiss municipalities: see section b,
below), semi-direct democracy is one of the basic components of the Swiss institutional order.

In contrast to representative democracy where people elect periodically the members of the
deliberative and executive authority, leaving them to legidate and administer until the next elections,
semi-direct (or referendum) democracy provides greater public involvement, notably the right to
introduce proposals (the initiative) and the ultimate right to decision (the referendum). Let us now look
at who has these rights (the electorate) and what machinery is available.

a The electorate

In the Swiss Confederation, those entitled to political rights in federal, cantonal and municipa
affairs are defined in general terms in the Federal Constitution (Article 74), which lays down that al
Swiss citizens, both men and women, over the age of 18 have the right to take part in eections and
ballots. On the question of provisions for applying the right to vote at the lower levels of the Federal
State, the same article dso stipulates that the cantona right is reserved for cantonal and municipal
ballots and elections.

Hence, a cantonal level, apart from the above-mentioned rule on nationality and age, two or
three cantons offer greater or lesser political rights a municipal level to resident foreigners on
condition that they have established domicile for a certain length of time (often ten years) in the canton
and have resided in the municipality (for a minimum of three months, in some cases reduced to thirty
days). In thisway, foreigners are alowed to take part in local referendums,

The requirement of a minimum time of domicile in a canton and residence in a municipality
before being allowed to enjoy the relevant political rights is a rule which applies to al active citizens
with the time length varying in accordance with cantonal legidlation. Leaving aside a small number of
them which have either very low requirements (for example, five days) or none at all, the most usual is
three months which, moreover, is the maximum laid down in Article 43 of the Federa Constitution.

b. The machinery available

The Swiss people have two institutional mechanisms for expressing their will : the initiative
and the referendum. The initiative gives citizens the right to make proposals and the referendum is a
procedure whereby %]proposal aready adopted by the deliberative body is submitted to the sovereign
will of the electorate”. If the State is compared to a motor vehicle, the initiative is the accelerator while
the referendum represents the brakes.

At federa level, there is the constitutional initiative which, seconded by the signatures of at
least 100,000 citizens collected in 18 months, can propose the addition of an article to the
Constitution, as well as the compulsory referendum on constitutional matters and the optional one on
laws or orders of general scope which can be requested if signed by 50,000 citizens within a period of

“t may be noted that according to Swiss usage the term "'referendum’ has a narrower and
more technical meaning than in most European countries.
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three months,
At cantonal levd, citizens rights are more extensive than at federal level.

First, there are the five States of Central and Eastern Switzerland where the people participate
directly through the Landesgemeinde, an assembly open to all citizens.

For the others, in addition to the referendum which is compulsory (in all cantons on
congtitutional matters and even in some for certain laws) and that which is optiona (on legidative
matters) as well as the constitutiona initiative, most aso have the initiative on legidative matters and
the majority have the financial referendum which forces any expenditure over a certain sum to be
submitted to the electorate.

At municipa leve, the situation is more complex. A distinction has to be made between two
types of municipal organisation : the locad parliament system and the system with a deliberative
assembly open to al citizens, generally known as the municipal assembly.

The magjority of cantona legidations (20) have both systems, with the exception of four
German-speaking cantons which have only the municipal assembly and two western cantons which
have only the loca parliament system.

The municipal assembly is the ordinary system in 23 out of the 26 cantons. The existence of a
local parliament, an extraordinary system, is generaly restricted to municipalities of a certain size
(particularly towns) and remains optional, save for exceptional cases; certain cantona legidations
leave compl etely free choice to the local municipalities concerned and it is often subject to the demand
of aminimum number of inhabitants or electors.

Some 85 per cent of Swiss municipalities have a municipal assembly, open to al citizens (this
is true of the majority of small municipdities in Switzerland, since four out of five have a population
under 2 000). While this type of organisation would seem adequate to ensure wide democratic
expression, severa cantonal legidations also offer the possibility of voting by ballot, at the request of a
specified number of citizens.

With regard to the referendum strictu sensu, the majority of cantonal legidations provide for a
compulsory referendum for items of a general nature (particularly on regulatory matters), it does not
exist in the three cantons where the local parliament is the normal system, nor in four other cantons.
Conversdly, the optional referendum is alied with al the parliament systems. It should be noted here
that in severa cantons the ingtitution of the referendum at local level was linked explicitly with the
provision permitting the change from the system of an assembly open to al citizens to that of an
elected
parliament).

In addition to the ordinary type of optiona referendum, some legidations aso alow for a
particular type, that is the referendum dependent on the decision of a specified proportion of
parliamentarians (the magjority of them or else a qualified minority, frequently, one third).

For theinitiative, three different types can be distinguished, having different scopes, namely:

* The initiative-referendum emanating from a minimum number of citizens - or even one citizen -
and aimed at submitting to a popular vote the consideration of an initiative relating to the adoption,
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modification or abrogation of amunicipal regulation or order.

* The individual initiative or request made by one or more citizens and taken into account
immediately by the competent body without a prior popular vote (this is a right similar to the one
currently practised in al parliaments).

* The popular initiative proper or request made by a minimum number of citizens and submitted to
apopular vote.

In actua legidative texts and practice, it is sometimes difficult to find these distinctions. It can,
however, be found that the right to an initiative followed by a popular vote exists in any system with a
local parliament. On the other hand, in the municipal assembly system this right generally corresponds
to the individua initiative; in any case, amost half of the cantonal legidations aso allow the popular
initiative for the municipalities concerned.

For a complete view of the mechanisms available to citizens, at the three levels of the State -
Confederation, cantons and municipalities -, there must be added to the popular referendum and the
initiative, the right of petition, a demand of more general scope and application but without binding
effect.

Thisright is expressly guaranteed by the Federal Constitution (Article 57) and reflected in the
various cantonal congtitutions. The petition is a request made to any authority, on any subject; it
generally contains a proposal. This is a right that everyone has (including foreigners) and is not
restricted to enfranchised citizens. But the petition is not binding on the authority, though the latter has
to accept it; it is therefore legally much "weaker" than the initiative. An initiative which is not valid
(for example, because it does not bear enough signatures) must be treated as a petition.

Because of its flexibility, this mechanism is undeniably useful and, even though it is not
binding, its implementation, when it is signed by a significant number of people, is likely to have an
influence and a result. It should be noted that sometimes a petition may take the place of an initiative
when the latter is either non-existent or very restricted.

2. How citizens participate in municipal affairs

In this part, we shall ded in turn with the different types of referendum and the lega bases,
then with the different aspects of the initiative and the popular referendum governed by cantonal
legidations, and finally with the practice of commitment
of these two mechanisms.

First of al, however, the broad lines of the scope of municipal powers, to which the
referendum system relates, must be described.

a. Municipal powers

The municipal organisation dependent on cantonal law and the volume, content and scope of
municipa powers can differ considerably from one to another of the twenty-six cantonal legidations.
Without claiming to present a detailled inventory, it can be shown that in all the cantons the
municipalities generally have responsibility for the following:
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- Internal organisation (establishment of bodies, staff status and management)
- Administration of municipal assets (including disposal of property)
- Finance (including local taxation - essentially fixing of rates - and borrowing)

- Primary and secondary public education (particularly construction and maintenance of school
buildings, engagement and remuneration - with participation of the canton - of teaching staff)

- Local police in the broad sense (public peace and order, traffic police, use of public aress,
public hedth, business regulation, residence checks (contrale des habitants), fire fighting,
building checks)

- Socia welfare (socia services, administration of health insurance)

- Local spatial planning

- Infrastructure work (especialy roads, water and sewer networks, civil protection installations)
- Environmental protection (including treatment of waste water, rubbish disposal)

- Public water and power distribution services

- Sports and cultura activities (installation of facilities and organisation of events).

To this basic list can be added other fields of competence vested in the municipalities, in
accordance with the greater or lesser role accorded to them by each canton in the distribution of public
responsibilities. In addition, the municipalities have an explicit or implicit general residual competence
allowing them to take responsibility for al tasks - especially new or emerging activities - which are not
the province of the higher authorities (canton or Confederation). This competence generates a whole
range of optiona tasks, in sectors as diverse as culture and leisure, loca economic or social
development (for example, aid to underprivileged or elderly persons, encouragement in the
congtruction of low-cost housing).

The limitation of the scope of tasks vested in the municipalities and those that they could take
on by virtue of genera residual competence relates primarily to the use of the right to an initiative
which can be applied, but to the exclusion of other responsibilities delegated
by the State which tend to congtitute a greater, and constantly increasing proportion, of local public
activity.

In the exercise of municipal responsibilities, mention must also be made of the predominant
role of the deliberative body whose competence extends to al decisions of a regulatory nature and all
important administrative decisions, especialy in loca finance, such as approva of the budget and
annual accounts, local taxation (especialy, fixing of levels, special expenditure and disposal of
property. In addition, it has a general power of supervision over the executive and the administration.
This function is very important and relates particularly to the conduct of the referendum which relates
to the to the deliberative body.

b. Types of referendum
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Here we shall present the different types of referendum, both to define the limits of the field of
the survey and to clarify some of the terminology used as we proceed. We can therefore make a
distinction according to both the purpose and the legal nature as enshrined in Swiss public law.

i. Digtinction according to purpose

Here there are the referendum for adoption, the referendum for a modification, the referendum
for abrogation, the referendum for a proposal and the referendum for consultation.

a) The referendum for adoption (or popular referendum)

The competent municipal authority (more specifically, the deliberative body) submits to the
electorate a matter which it has debated and on which it has taken adecision; it does this - mandatorily
where this is necessary or, most frequently, voluntarily - either of its own volition (if it is legally
empowered to do so), or at the request of certain citizens, and specificaly of a minimum number of
them.

On principle, the matter in question is presented as it was approved by the municipal authority,
without any amendment whatsoever. As a general rule, the question submitted to the electorate can be
answered only by a YES or NO. The result - affirmative or negative - of the balot is binding on the
municipal authority which must give it appropriate follow-up.

b) Referendum for a modification

Thisis arequest from the citizens which aims at changing an aspect of municipa organisation
or activity. So it involves a proposal of adjustment of a particular existing circumstance. The
consideration and/or the result of the request must be submitted to a popular vote for afinal decision.

¢) Referendum for abrogation

This concerns a request made by citizens which aims at the abolition of a municipa provision
in force. The subsequent procedure is similar to that for the preceding case.

d) Referendum for a proposal

In this case, the citizens take the initiative of presenting an innovatory suggestion on a matter
of municipal competence which is aimed at the development or improvement of some provision of the
community concerned. The proposal is treated in the same way as in types b) and c¢). This type of
referendum corresponds to the initiative mentioned in chapter 1, section b, p. 20.

€) Referendum for consultation

Thisis a different type of instrument because it does not have binding value but is essentially
to provide an indication. By this means, the public's views are sought on a specific municipal activity.
The authority which submits such a project or subject to popular appraisal is not bound by the results.
Here, the question can be framed in a more nuanced manner than the ssimple YES-NO format (for
example, in the form of several options) which alows a finer appreciation of the various opinions of
the public, which may take in a broader range than the electorate (in particular, foreign residents).

This type of referendum is certainly very valuable for its capacity to orient municipal action (it
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may also, where desired, be used instead of the referendum proper), particularly in the key phase of
conception or design of a municipa proposal; but its scope is limited since it is not binding on the
local authority which till hasthe final say.

ii. Distinction according to legal nature

Of the various types described above, it can be seen that the first four congtitute the expression
of the will of the electorate, acting as a supreme decision-making body, whereas the fifth is ultimately
only akind of opinion poll applied to al citizens, not just to a sample
of them.

Of the four types of "true" referendum, the constituent components and application procedure
are described later. First, a semantic distinction must be made, which affects the terminology used
subsequently in referring to Swiss practice.

Thus the referendum for adoption originates from the municipa authority which submits one
of its decisions to the electorate for a verdict. This type is essentially the referendum which is dealt
with more specifically below.

The referendum for a modification, referendum for abrogation and referendum for a proposal
are essentialy initiatives introduced by citizens. Because they have the same origin and, indeed, follow
asimilar procedure, they will be placed in a group under the generic term of initiative.

The referendum for consultation, however, which does not have to comply with the same strict
congtraints, must be considered more as a means of orientation than as a legd instrument. Such
detailed examination of its forms and implementation procedure is therefore not required.

C. Thelegal bases

In the Swiss Confederation, the various instruments for participating in loca democracy are
laid down in three main lega texts of cantona law: the Constitution, the Law on municipaities, and
the Law on political rights, to which is often attached an application regulation. (N.B. The law on
municipalities and the law on political rights may vary in content from one canton to another).

The Cantonal Constitution lays down the principle of the institution of popular rights (initiative
and referendum) to be applied at cantonal and municipal levels. It may sometimes contain more
specific rules relating to municipal referendum mechanisms, notably to give them a firmer foundation
or greater weight.

The Law on municipaities defines the framework of municipa activity and organization,
including a reference to the popular rights applicable at this level - particularly, for the initiative and
the referendum, the subjects and actions alowed or prohibited. In addition, the municipalities are
entitled to draw up their own regulations, and the extent of this entitlement varies in accordance with
the autonomy allowed by the canton concerned.

The Law on poalitical rights specifies how these rights shall be applied in both eections and
referendum ballots, at cantonal and municipal levels. The rules for the use of the popular initiative
referendum generally come under this Law. Nevertheless, many cantons, especially according to the
degree of autonomy they give to their municipalities, restrict themselves to genera statements and
leave it to municipal regulations to lay down more precise provisions in keeping with the specific



-6 -
conditions in each place.
d. Theinitiative

i. Subjects

At municipal level, the initiative applies most frequently to the whole of local public affairs, or
else to the adoption, modification or abrogation of a municipal regulation, or exceptionaly to a
restricted list of subjects allowed, or, again, in extreme cases, to a request for the introduction of the
proportional system for the election of the municipal parliament. (An example to be noted here is that
of the Canton of Vaud, which has a tradition of both radicalism and fundamentally representative
democracy, that a cantonal initiative, launched by the socialist party, aimed at generaising the right of
initiative in municipal affairsfailed recently due to failure to collect enough signatures).

On arestricted list of subjects, we shall cite the examples of two very different cantons.

First case (Fribourg). Theinitiative may be invoked for:

a) expenditure which can not be recovered in asingle financial year or a contract which may incur
such expenditure;

b) aregulation of agenera nature;

C) the establishment of an association of municipalities or accession to such an association;

d) merging of municipalities.

Second case (Geneva). Theinitiative may be invoked for:

a) the construction, demolition or acquisition of municipal buildings;

b) the opening or closing of municipal streets or tracks;

C) municipal public works;

d) studies on spatia planning on the territory of the municipality;

€) the establishment of foundation of municipal interest under public or private law;
f) socid, cultural, sports or recreationa activities and their facilities and installations.

These considerable differences reflect particularly the variations in the scope of municipal
competencein different cantons.

With regard to the admissibility of an initiative, there are minimum genera rules, in particular
the fact that it must comply with legal and/or regulatory requirements, including relating to subjects
contained on an exhaustive list or, more extensively, be restricted to matters under municipal
competence. In addition, it may relate, in principle, to only one single issue (unity of subject): some

legidations stipulate this explicitly while in the others it isimplicit.

Two further specific measures should be mentioned which are laid down in certain cantonal
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legidations and relate respectively to the initiative for abrogation and the initiative for a proposal: the
rule prescribing a minimum length of application of an instrument (particularly amunicipal regulation)
before it can be subject to a request for abolition and the requirement to assess the cost, and, where
relevant, to specify the means of covering it, for a proposed project.

ii. Form

Most often, cantona legidlation vests in the municipalities (more precisaly, in their citizens)
the right to introduce an initiative which may take the form of a proposal in general terms or a fully
drafted proposal, the one excluding the other (unity of form); more rarely, it must be couched in
general termsonly or, again, exceptionally, only as afully drafted proposal.

The most significant example - and, moreover, the most frequent case - of a proposal aready
fully drafted relates to a loca public works structure and, of an initiative couched in genera terms, a
proposal for the adoption of a municipal regulation.

iii. Theinitiative committee

In most cantons, a single citizen can introduce an initiative; some legidations provide
explicitly that a minimum, but small, committee (from three to ten enfranchised citizens) must be
established.

The requirement for an initiative committee meets the genera need for the municipal authority
to have a qualified interlocutor for the entire procedure of the request, but more especialy for the
possible exercise of the right of withdrawal (see below, part vi, p. 28). If such a body does not exist,
particularly because it is not legally required, a signatory (the only one or the first on the list - or even
the second if thisis not possible) acts as the interlocutor.

iv. Signatures

In order to be accepted, the initiative must bear a minimum number of signatures of
enfranchised citizens. This minimum generaly ranges between 10 per cent and 20 per cent
(exceptionaly, 30 per cent for small municipaities in one canton). Sometimes there is provision for
fewer than 10 per cent, notably for large towns.

Furthermore, the signatories must comply with certain formal requirements identifying them as
citizens qualified to sign; these include indication of the surname, usual first name, year of birth,
residence in the municipality, and sometimes, exceptionally, profession, al written legibly by hand.

Finaly, it is often explicitly provided - or implicitly accepted - that signatures cannot be
withdrawn after deposit of the initiative.

The collection of valid signatures demands great commitment by the promoters of the initiative
and the optional referendum, especially in large towns. In view of the increasing difficulty,
organisations or persons are sometimes paid to take thisin hand. This practice, which is not prohibited
by the law, began at nationa level (in particular, by alarge firm), has and has spread to cantona level
and, in some cases, loca level. It may constitute a danger of diverting the democratic exercise by
involving money (see below, section h.ii, p. 40).

v. Procedurefor deposit
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The most complex procedure which exists involves first the requirement for the initiator(s) or
the initiative committee, where there has to be one, to submit to the municipal authority (the executive
body, or the President of the deliberative body) the text of the initiative proposed and a copy of the list
of signatures. If the request is recognised as valid (namédly, if it satisfies the lega requirements), it is
posted up on the municipal public notice board, or published in the officia journa (Feuille officielle).
From the time it is published or posted, there is a deadline for the collection of signatures which is
usualy 90 days.

But most generdly, the procedure is simplified and, in particular, there is no time limit for the
collection of signatures.

vi. Withdrawal

It is generdly possible to withdraw an initiative once it has been deposited. For this, some
cantonal legidations provide a specific withdrawal clause which must be cited on the list of signatures;
but often withdrawal can take place informally. In any event, the proposer
or a mgjority of the proposers (particularly the members of the initiative committee) must be in
agreement with this form of action. Cantonal laws lay down a final withdrawa deadline which may
vary from just before the ballot date is set to up to three days after this.

vii. Treatment of theinitiative

Once the necessary number of signatures has been collected, the lists accompanying the
initiative are deposited with the municipal secretary. The municipal executive can then carry out a
check on the signatures, ruling out any which do not meet the criteria (especially
indications which are illegible, incomplete, incorrect, duplicated, not handwritten, of persons not
having civic rights or not residing in the municipality and not registered on the electoral roll). Thereis
always a certain wastage which means that the proposers of the initiative leave a security margin by
trying asfar as possible to collect at least 10 per cent more signatures than the minimum required.

Once the check has been made, the initiative is transmitted from the executive body to the
deliberative body. When it is a fully drafted proposal, the parliament may approve it without
amendment, or reject it, when it has to submit it to a popular ballot and may also submit a counter
proposal if thisis deemed useful.

When the proposal is couched in general terms, it is usually first submitted to popular ballot to
decide whether or not it will be taken into consideration. If the result is affirmative, the municipal
authority (the executive body, then the deliberative body) prepares the proposal
in accordance with the indications of the initiators. The question is then settled, subject possibly to a
vote of ratification.

Severd legidations provide for asimplified procedure whereby the municipa authority accepts
the proposal and prepare it in due form or decide to reect it, giving the reasons.In the latter case, the
initiative is submitted to a popular ballot: if the result is negative, it is shelved without further action
and if itisaffirmative, it isreferred to the sender for appropriate action.

Consideration of the initiative by the deliberative body must be held within a limit which
ranges from six months to one year. Where the decision taken leads to a popular ballot, this must be
done within a period ranging from 120 days to one year.
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viii. The popular ballot

Procedures for the ballot are laid down by cantona law or by municipal regulations. These
concern particularly the place (in effect, the municipality of residence), the time (Sunday, with at |east
opening the evening before), the voting papers, the composition of the electora bureau (with a
minimum or three to five members, including the president, the secretary and one or more tellers).
Voting is personal (or possibly by proxy in exceptional cases) and, in principle, at the polling station,
with however the possibility of early voting or postal voting.

The voters vote YES or NO on the text of the initiative and/or the counter proposal. The result
of the vote is by an absolute mgjority of valid votes cast, after deduction of spailt or blank voting dlips.
Blank votes are those which have nothing written on them; spoilt votes
include those which are not on officia dips, are not completed in the same handwriting, bear
something other than YES or NO or areillegible.

In the event of an initiative submitted with a counter proposal to a popular balot, if both are
accepted, the law provides the means of choosing one, particularly by taking account of the proposal
which received the largest number of votes or of a subsidiary question on preference of one to the
other.

The voting operations must be recorded in minutes in which the electoral bureau states the
subject and date of the ballot; the number of voters registered, votes cast, blank votes, spoilt votes and
valid votes; the number in favour and against and whether the proposal was accepted or rejected.

Where appropriate, the minutes also note:

- the decision taken by the bureau in application of the law;
- any complaints received by the bureau regarding the conduct of the voting procedure;
- comments made by any observers.

The fina result, generally in the form of the aforementioned minutes, is published on the
municipal public notice board, and perhaps also in the official journa (Feuille officielle).

iX. Appeals

It is possible to appeal at various stages in the procedure, especialy as regards refusal to accept
an initiative, cancellation for non-compliance with the deadline for deposit or failure to collect enough
signatures because of invalidation or other procedura defect, or objection to the conduct or the result
of the ballot.

The appeal may be lodged by the proposers of the initiative, or by any citizen (or any person
who has interests to protect), within atime limit fixed by the law, which may range from three to thirty
days from the time of noting the objection. It must be lodged in writing and contain a brief summary of
the facts, grounds and conclusions.

Appeds follow the administrative route, first to the prefect of the district, then to the cantonal
government, or the legal route to the district administrative judge and then the administrative court. As
regards problems of admissibility in particular, appeal may aso be made to a cantonal constitutional
court.
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One or other of these bodies may declare the contested procedure cancelled (if thisis aballot,
provided that the procedure concerned had a determining influence on the result), with the obligation
to resume the process at the point where it was interrupted. Decisions on appeals must be given
without delay. The law aso has penal and disciplinary provisions applicable in accordance with the
offences committed.

e The decision-making referendum

At municipal level (asindeed at federal and cantonal level), there are two types of referendum:
compulsory and optional. We examine below the main aspects, succinctly for the compulsory
referendum, and in greater detail for the optiona referendum which involves greater citizen
participation.

i. The compulsory referendum

Nineteen cantona States out of twenty-six have the compulsory referendum for certain
decisions of the municipal authority, or deliberative body. It is activated automatically on subjects
specifically set out in cantonal law and/or municipal regulations.

a) ubjects

Most of the cantona legidations concerned provide that regulations for municipal
organisation, particularly the various adjustments, must be submitted to a popular vote. The same
holds good, less frequently, for decisions affecting the existence or integrity of the municipality
(merging or division), and even less often for accession to inter-municipa unions, or on questions of
local finance (in particular, adoption of the budget and determination of the rates of tax).

Furthermore, the municipalities most often have the right to submit to a compulsory
referendum a much more extensive list of subjects to be specified in their implementing regulations.
Fairly often this covers the basic system for building (building regulations and zone plans) as well as
extraordinary expenditure exceeding a certain sum, and less often, the contracting of loans, property
disposal, and even the adoption of the budget (often linked in the same package as the fixing of local
taxes).

As an additiona element, there must aso be mentioned the possibility, offered by several
cantona legidations, for a referendum on inter-municipal matters by which the citizens of various
communities which are partners in an association or union of municipalities are empowered to object
to the decisions taken by its deliberative body.
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b) Other aspects

The conditions and time restrictions for submission to a popular balot, the methods for
conducting voting procedures and any appeals on the matter are essentialy laid down in cantonal
legidation on the exercise of politica rights, in accordance with provisions similar to those for the
optional referendum.

ii. Theoptional referendum

The optional referendum is linked with any system of municipa organisation having a
parliament. Decisions which can be subjected to it are in principle determined both by cantonal
legidation and by the municipalities own regulations. There are only a few cantons which leave their
local communities no freedom in this regard.

a) ubjects

The decisions which may be submitted to an optional referendum are those of the deliberative
body, excluding matters (chiefly management and administration) which are in the purview of the
executive body.

In the range of subjects likely to be submitted to this procedure, Swiss practice shows that, in
the widest extension, there are all the decisions of the municipal parliament, with the sole exception of
those which are gtrictly personal (in particular, appointments and elections); at the other extreme, there
isaredtrictivelist of decisions.

As an example of the restrictive type, there is the cantonal legidation of Fribourg which allows
areferendum only on the following subjects:

a) expenditure which may not be recovered in a single financial year or a contract which may
incur such expenditure;

b) atax or other public contribution;

C) the establishment of an association of municipalities or accession to such an association;

d) the merging of municipdities;

€) aregulation of ageneral nature.

As a genera rule then, the scope of the referendum is very wide. Apart from the personal
decisions mentioned above, however, exceptionally certain important measures, essentially the budget
and the accounts are excluded and again, still on the question of the budget, although the referendum
maly be proscribed for global objectionsit is allowed for a particular head of the budget.

As other rules of exclusion from the general scope, we can note that it isimpossible to hold a
referendum against negative decisions which maintain things as they are or decisions of an urgent
nature (which must be sanctioned by a specified mgority of members of the loca parliament,
generaly two thirds, three quarters or four fifths of votes cast); but these are instruments which are
explicitly laid down only in aminority of cantons.
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b) Form

When it is in objection to a action decided beforehand, whose presentation is thus
predetermined, the optional referendum does not require a form comparable to the initiative, only a
reference to the exact wording of the decision contested on each list open for signature.

¢) Referendum committee

In contrast to the initiative, it is less often a requirement to establish a referendum committee;
nevertheless, there is often the requirement to designate at least one interlocutor responsible for
providing liaison with the municipal authority.

d) Sgnatures

The application for an optional referendum must collect a minimum number of enfranchised
citizens signatures, which is often the same as that needed for an initiative, or even fewer, but with a
minimum threshold of five per cent. (See above, section d.iv, p. 27). The signatures must also comply
with the same formd criteriaasfor theinitiative.

€) Procedure for deposit

Prior to the launching of the referendum, the decision taken by the deliberative body must have
been published officialy, at least on the municipa notice board. In this regard, a time limit is often
laid down, either specifically prescribed by cantona law (with a limit ranging from a minimum of
three to a maximum of thirty days), or else the decision isleft to the municipal regulations.

The citizens initiating the referendum are often required to declare it to the municipa authority
before proceeding to collect signatures, but this obligation is not widespread. In fact, the procedure for
deposit is usualy simpler for the referendum than for the initiative, and is frequently limited to
handing in the list of signatures within a specified time. This is most often thirty days and,
exceptionaly, goes down to twenty days. Different time limits are sometimes laid down in accordance
with the size of the municipality, with longer time limits for the largest municipalities (particularly
towns.)

f) Withdrawal

Once it has been lodged, the request for a referendum cannot generally be withdrawn and must
follow its course until the final decision by the people.

g) Treatment of the referendum

As for the initiative, the signatures on the list handed in to the municipal secretariat are
checked, in accordance with the same procedures and criteria. Once it is accepted that the request for a
referendum has been been accepted, the municipal executive body publishesit on the municipal notice
board, or in the official journa (Feuille officielle). Sometimesit is also required to inform the cantonal
authority.

Publication opens the way to the popular ballot which must must take place within a limit
ranging between thirty and one hundred and twenty days.
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h) The popular ballot

The genera procedures for the ballot on a referendum - whether compulsory or optional - are
the same as for the initiative (see above, section d.viii, p. 29). The voters vote YES to show their
agreement with the municipal decision contested and NO to reject the decision and to endorse the
wishes of the citizens introducing the referendum. The result is dependent on an absolute magjority of
valid votes cast. If the outcome is in favour of the municipa decision, then it is enforceable
immediately; if the vote goes against it, it is abrogated.

Apart from this usua decision between acceptance or refusal of an action, some municipalities
- especially the towns - acting in the framework of their power to enact their own regulation, have
introduced or are in process of introducing, the possibility of a vote with options on a subject for
referendum.

This new procedure is too recent to alow any conclusions to be drawn from it. It is
nevertheless, an interesting departure designed to improve an ingtitution which can chiefly be
reproached with giving a choice only between Y ES and NO, which is sometimes made difficult by the
nature of the subject in question.

J) Appeals

These are similar to those for the initiative (see above, section d.ix, p. 29), whether it is an
optional or a compulsory referendum (in regard to the latter, only for an objection to the conduct or
result of the ballot).

f. The consultativereferendum

At this point we must now return to the specific issue of the consultative referendum which,
because of its nature - and particularly its non-binding result - could not be dealt with on the same
level as the referendum for a decision presented above. First, we shall describe here the usage in the
Swiss Confederation and then the general procedures of application.

In a country like Switzerland where the referendum mechanism is particularly highly
developed, the consultative referendum cannot have the same significance as in a State where the
institution of the referendum at local level is unknown or little used. This type of referendum is
practised only exceptionaly in Swiss municipalities, and is even proscribed by the cantona
legidations which do not accept such a procedure against decisions not yet taken or virtual actions.

Although there are some cases, they are exceedingly rare. In addition, their result amounts
ultimately to no more than the expression of an intention or wishful thinking. A very recent exampleis
that of a municipality in the canton of Berne which, subject to incorporation in another canton, asked
its citizens to vote on their wish to remain Bernese. Although the result clearly favoured this action, it
has no legal vaidity dueto the lack of alega provision for such a solution.

And yet, dthough its effects are limited, such a procedure, which may be valuable in certain
circumstances, notably where there is no other mechanism for popular participation, cannot be
dismissed without consideration. Some operational elements must therefore be identified, starting
from ssimple questions: who can initiate this type of referendum? on what? when and how?

First, the nature of the initiator. In this case, in contrast to the referendum in the strict sense
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which usualy restricts the initiative to citizens, it is conceivable that the deliberative body, or indeed
the municipal executive, might submit a subject to the appraisal of the people.

On the question of possible subjects, the field is vast - from matters of municipal competence
to al other aspects of public life - as the criteria for admissibility are not hedged round with
requirements as strict as for areferendum for decision.

With regard to the time when it can be initiated, this is linked to the need to resort to the
procedure. It may be thought that, because of its flexibility of use, it can be useful, particularly for
seeking the opinion of citizens at the initial stage of a proposal in order to test its relevance or
opportuneness, aswell as at alater stage of preparation, before the definitive conclusion.

Finally, the procedures for exercising it are also very flexible. Reference can certainly be made
to the usual procedures for the referendum for a decision as described above (including publication of
the disputed subject), but they are smplified to the greatest extent. In particular, there should be
freedom for flexibility in the time limits imposed, the minimum
number of signatures to be collected and their strict qualifications (for example, by admitting people
living in the municipality who are not on the electord roll), in the precise checks for admissibility or
even in the requirement for there to be only one choice.

The genera lesson to be learned from these considerations is the versatility of the instrument.
However, as mentioned above, even though it may be useful for orienting municipal activities, it is
defective in that it is not binding which means that it is not comparable in function to the referendum
for adecision.

0. Thereferendum system: technical aspects

We have presented above the various procedures for conducting the initiative and the
referendum at local level in accordance with cantonal and municipa legal provisions.and regulations.
We shall now assess the pertinence of the various solutions proposed for the different el ements of the
two mechanismsin the referendum system.

Before doing this, we must also be clear about who has the right to vote in a referendum at
local level and about the legal bases of semi-direct municipal democracy.

i. Who hastheright to votein a referendum

As we have seen, the generd rule stipulating who has the right to vote in a local referendum
contains four principa criteria: age, nationality, residence in the municipality and the time for which
the person has been settled there.

The age criterion poses no problem as the provision is the same throughout the country.

On the other hand, the criteria of nationality is more senstive. In fact, while many
municipalities - particularly the urban ones - have a large foreign population, can this category (which
contributes just like al the others to the loca public purse) be excluded from the right to speak on
municipal affairs through the initiative or the referendum? Some cantonal legidations (still a small
minority) say they cannot, but they make a distinction between that and eligibility for a municipal
function, which is not allowed. The question may in fact be asked again in a wider context once the
European Community proposal to give its citizens the right to vote at local level has gone through. It
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can, moreover, be said that the Swiss experience of participation by foreigners in the municipal
referendum system is definitely positive, particularly in that their practice is very close to that of
nationals, despite election turnout generally being much lower.

The criteria of being resident in a municipality undoubtedly makes sense. However, with the
growing numbers - particularly in urban areas - who no longer live and work in the same place, thereis
an increasing number of people who are not really concerned by public affairs in their legal place of
residence (this tends, in fact, the partly to explain the trend towards a drop off in electora
participation: see section h.iii, p. 41).

The question may then be asked whether it should not be made possible for people to take part
in a referendum in the community where their essentia activities, particularly work, are based since
that is where the decisions of the municipal authority may affect them significantly. Thisis doubtless a
difficult problem, especially in regard to defining who would have such rights and how they would be
exercised. A possible opening may already be perceived for the establishment, which exists in several
cantons, of the referendum - or even the initiative - on intercommunal matters (see section e.ii.a, p. 31)
which allows the citizens of different municipalitiesin partnership to expresstheir views.

Finaly, on the length of residence generaly required in a municipality before being able to
participate in its public affairs, the chief reason - that a certain time is needed to adapt to the local area
- has some judtification, especially for electoral matters where it is probably useful to know the
candidates. As for the right to vote in a referendum, perhaps this should be granted immediately, in
particular, the right to sign a request for an optional initiative or referendum. In fact, this question is
dealt with positively by some cantons where access to local democratic procedures isimmediate.

ii. Thelegal bases

In Switzerland, rights relating to a referendum on municipal matters are enshrined in various
legal instruments, of a constitutional (Federa and Cantonal Constitutions), legidative (cantona laws
on the municipalities and political rights) and regulatory order. The problem is knowing which
provisions should be included in which texts.

It can be said from the outset that the overall response will certainly be different according to
whether the State in question is centralised or federated.

In the former case, it might be assumed that there are uniform rules which place all the local
municipalities and their citizens on a footing of equality in lega treatment; in the latter, the very fact
that a broad degree of freedom is left in federal states implies considerable differences in situations.
This is the case of the Swiss Confederation where the cantons are completely sovereign on the
question of local authorities.

In this framework, the Federa Constitution cannot - though it should - contain a general
provision on political rights and those entitled to them. Each Cantonal Constitution lays down its
territorial organization, with the municipalities as the basic community; it also prescribes the ways in
which citizens shall participatein local public affairs. In principle, the constitutional provisions should
comply with generd rules; they may be more or less developed according to whether the canton has a
specific law on municipalities, or rather whether it is intended to give more weight to a provision by
including it in the Basic Act.

On the matter of semi-direct local democracy, the Law on municipalities has to specify the
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instruments available and the subjects which are covered by or excluded from their scope. The Law
can delegate to the municipal regulations the power to define them more specificaly, according to
local conditions. This method is closely linked to the more or less extensive conception of
decentrdisation and the role of the municipalities. On this score, it can be said that Switzerland - at
least its central and eastern aress - is an extreme case which can not claim to serve as a reference
model for application in another context.

The Law on political rights, in regard to the municipa initiative and referendum, is essentially
devoted to laying down procedures, both on the deposit and acceptance of requests and on their
treatment, particularly the submission to a popular vote and its conduct until the final result. This type
of Law is often accompanied by implementing regulations which specify in detail the various part of
the procedure, unless these are aready covered exhaustively in the legal text.

Although the subjects of this set of legal texts seem very specific, in actual fact there is a
confusion of provisions which, according to the canton concerned, may be covered in one or another
(especially the Law on municipalities or on political rights), without any obvious line of division. This
is made even more complex by the widespread practice of delegation of power to the municipalities
for their own regulations.

If we wished to try to perceive some logical system in this variety of solution, we could refer to
the two systems of municipal organisation : the one - in asmall minority - with aloca parliament, for
which the lega cantona provision is more explicit and restrictive; and the other - much more
widespread - with amunicipal assembly, for which cantonal legidation provides only arelatively loose
framework, leaving maximum freedom for local regulatory activity. Such a concept, which stems
essentially from direct democracy considered as a fundamental value of the State, is peculiar to
Switzerland and probably different to transpose anywhere el se.

iii. Technical aspects of theinitiative

We have seen that the subjects concerned can cover a vast range, since the initiative applies
most frequently to all matters of municipal competence; it is the optimal solution for exercise of the
principle of popular sovereignty.

On the question of admissibility of a request, this should be subject to restrictions only
regarding its legality, to the exclusion especially of any reference to its opportuneness. The question
may be raised of which body should decide as to its admissibility: in Switzerland it is generaly the
municipa authority (more specificaly, the deliberative body). It is possible to conceive that a judicial
body might intervene, which would guarantee equitable treatment at once. Apart from the practical
problems of implementing such a solution, it has to be stressed that the Swiss procedure offers enough
remediesto satisfy equity.

The possibility there is of submitting an initiative in either of two forms (a fully drafted
proposal or aproposal in general terms) givesit greater flexibility and effectivenessin accordance with
the subject than there would be if there were only one or the other. In fact, making only one form
possible for alimited list of subjects would be too restrictive a means of democratic expression (thisis
particularly so for a canton where the initiative has to be couched in general terms and can apply only
to the drafting of a new regulation or the abrogation or amendment of aregulation in force for at least
four years).

The requirement for an initiative committee is certainly useful in providing an authorised
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interlocutor for the municipal authority, without this, however, being an essential condition. Fixing a
minimum number of signatures is undoubtedly a necessary provision as the request made is thereby
authenticated by a proportion of citizens who share the view of the initiators, originally a very small
group. In this matter the problem is the threshold set: the higher this is, the harder it is to get the
initiative under way; and if, in addition, the time limit for collecting signatures is relatively short, such
ameasure congtitutes a definite restriction of this right. The solutions generally adopted in Switzerland
- with amaximum of 20 per cent - seem acceptable, at least for small municipalities.

The procedure for deposit, an essential stage in the initiative, should be as explicit and as
simple as possible, and should essentially consist of a minimum procedure, namely submission to the
municipal authority of the proposed text and the list for registration of signatures.

The question of the time limit allowed for collection of signaturesis crucial. This should be as
long as possible, or even not fixed. A limit of 90 days, which is often adopted, may already cause
problems, particularly in large towns with the number of signatures required. Lack of a time limit,
although very libera, is not an optimal solution since the lodging of the request would hang fire. The
solution, then, is to find the right time which, moreover, should be reviewable on the basis of
experience.

The facility of withdrawing an initiative is often connected with the requirement for a
committee mentioned above. It is undoubtedly a judicious measure since it offers the chance to
interrupt a procedure which it is pointless to pursue, particularly where the municipal authority has
replied satisfactorily to the request.

In the treatment of the initiative, the first step laid down, after the completed lists have been
handed in to the municipa secretary, is the checking of signatures by the administration. While the
formal requirements regarding indications to be given by the signatories allow their electora status to
be checked and are therefore justified, nevertheless, they must be carefully verified to avoid a
damaging refusal, hence the value of the existence of remedies on the subject which guarantee proper
treatment.

Furthermore, the fixing of atime limit for consideration by the deliberative body is important;
respect for democratic expression implies that a decision be taken as soon as possible, but adequate
time must be available for serious study and a sound decision. For that, the usual solution adopted of
from six months to a year is doubtless appropriate.

The submission of the decision to a popular vote afterwards should be done within a very short
time, while leaving enough time for the campaign to take place. In fact, the situation differs between
small municipalities and large towns, especialy in the number of "actors’ involved and the extent of
resources available. In the time limit which ranges from 120 days to one year, the minimum laid down
should be preferred, or else amidway solution adopted.

The popular vote must be organised so as to provide every chance for the electors to
participate. The problem is more complex in large towns where there have to be many polling stations
which have to stay open for along period or else open for advance polling.

There is aso the question of the composition of the electoral bureau which has to give the
maximum guarantee of impartiality; in municipalities where there are different political parties they
must all be represented.
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With regard to the voting procedures, the general solution is that a blocked vote is used: the
proposal submitted is either accepted or rejected. This system may raise problems of interpretation,
particularly when a subject is rejected by the coalition of two contradictory opposites. one which finds
the proposal unacceptable because it goes too far, while the other findsit does not go far enough.

Another problem is raised by the counting of votes. In her book on the referendum ("Le
référendum™: Que saisje?, Presses universitaires de France, 1987), Mrs Michele Guillaume-Hofnung
raises a number of basic questions, namely: Should the results be assessed on the number on the
electora roll or on the number of votes cast? Should the blank votes be added to the votes against?
Should abstentions be counted as being in favour or against? She aso considers that only a high
participation rate would give the right solution, but legal techniques are helpless in the face of failure
to vote.

The usua solution in Switzerland is to take into account only votes cast, then to count valid
votes in deciding whether the mgjority is for or against the proposal. Though it has the merit of clarity,
this procedure can pose problemsiif there isalow turnout to the polls. What isthe really representative
value of the popular will for a decision taken by asmall proportion of the electorate? (See section h.iii,
p. 41, on this point.)

On the question of remedies, it is hecessary to provide a range for al phases of the procedure.
In principle, the judicial system would be the general option offering the best safeguard to citizens.
Nevertheless, the Swiss system which combines administrative and judicial systems, in particular
according to the nature of the decison contested, is no doubt adequate, particularly for practical
reasons (including the establishment of better equipped and more appropriate machinery of the
executive bodies concerned).

There remains the question of who is entitled to make an appeal (the optimal solution on this
point would seem to be al citizens) and the time limit for treating the appeal, which should be as short
aspossible.

iv. Technical aspects of thereferendum

In discussing the compulsory referendum and its procedures for implementation (particularly
its automatic activation), we shall restrict ourselves here to one basic question: the merits of the
mechanism, in general and in accordance with the subjects submitted.

In its "essence”, the compulsory referendum is linked to the concept of sovereignty of the
people which, at local level, underlies the ordinary system of the municipa assembly (see above,
chapter 1, section b, p. 20). Nonetheless, even in this case because the municipal assembly is attended
by only a fraction of the citizens and, al the more so where there is an elected parliament, it is
considered necessary, in the greater part of the country, to submit decisions which are of particular
importance to municipal life to the entire electorate. This may seem to be the acme of democracy but
can pose serious problems for the role of the deliberative body. In fact, what is the value of a body
whose function it is to make decisions and which then sees them submitted for final decision to
another authority? Does this not mean that its activity is deprived of agood part of its meaning, and its
members reduced to the mere function of studying and making proposals, smilar to the members of a
parliamentary commission? Such a practice could well seem heterodox for the supporters of the
representative system, but it is no less firmly entrenched in along demacratic experience which has to
be respected if not imitated.
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The subjects submitted for compulsory referendum also raise questions. Although we can
accept the relevance of alowing people to ratify certain fundamental decisions - those affecting the
very existence of the municipality, or those which determine its organisation for a considerable time -
must this also be the case for certain ordinary decisions (including the budget)? On this score, it would
seem preferable to leave the initiative to the citizens who, if necessary, can use the optiona
referendum.

We must now examine some technical aspects, of the optional referendum, succinctly, as many
of the procedures involved in it are the same as those for the initiative, described above. So we can
leave aside the questions of a referendum committee, withdrawal, treatment, the popular and appeals,
but should describe the methods of activation, which are specific to the optional referendum.

In fact, in contrast to the initiative, which can only be introducted by the citizens, the
referendum can be activated by them, and most generally is, but may also sometimes be initiated by a
specified proportion of the local parliament (see chapter 1, section b, p. 20). This process alows
recourse to the electorate for a decision in the event of a decision approved, or indeed, regjected by a
very close vote in the deliberative body. It is used in particular to avoid the campaign for signatures by
submitting the topic in question immediately to a popular verdict.

This method has its value in exceptional cases - it also tends to short-circuit the possibility of
an optiona referendum - but it should be used sparingly, in particular not to affect the parliamentary
function (See the comment earlier concerning the compulsory referendum).

Asfor the subjects accepted, we have seen earlier that all the decisions of the deliberative body
can generally be subject to areferendum. Such an extensive concept is obviously the best for respect of
democratic expression; nevertheless, it does pose some problems in terms of effectiveness, particularly
for matters which could suffer from the delay implied in the referendum process. Here, the solution
which is sometimes possible of stipulating urgency by a specified magjority of the local parliament isan
appropriate measure to remedy the disadvantage of the delay in application; once again, it should be
resorted to only exceptionally.

Some cantonal legidations also provide for the exclusion of negative decisions. If this measure
seems to be logical up to a point, it still causes problems because it excludes from the field of the
referendum decisions which the electors ought to be able to contest. These are particularly proposals
by the executive which are rejected by the deliberative body for which arbitration by the people would
be appropriate, especialy if the mgjority against was small.

The form of a referendum does not have to comply with the same constraints as the initiative
(particularly conditions for admissibility). It should be sufficient for the intention of launching it to be
known publicly and the collection of the necessary signatures to proceed immediately.

As for the initiative, and for the same reasons, it is necessary to fix a minimum number of
signatures. It has been said that, generaly, thisis the same for the two mechanisms, sometimes with a
smaller number, which may be justified, for example, by the fact that the time given for collection is
often very short.

With regard to the procedure of deposit, there also has to be a time limit for the official
publication of the decision subject to the referendum, the shorter the better. In this regard, the
maximum of thirty days seems excessive for an action which does not involve any particular
preparation of work.



Asfor the time for collecting signatures, this should not be extended immoderately, in order to
avoid the municipa decision being left pending for too long. The limit generally set of thirty daysis
probably enough. In this matter, however, the difference of situation between small municipalities and
large towns should not be underestimated. For the latter, such a deadline - often shorter - may present
difficulties for citizens or referendum groupings which have to work hard to produce the contingent
required, and sometimes do not succeed in view of the time limit. It could be said that a request which
does not initialy find sufficient popular support is not worth considering; this does not ater the fact
that there is adanger of producing aregrettable violation of democratic expression.

h. Other aspects of thereferendum system

Here, we should like to broach three particular aspects, which are undoubtedly important for
the application of the instruments of semi-direct democracy, but are generally the subject of only rather
restricted legal cover. These are information to citizens, financing of the referendum system and
electoral participation.

i. Information

Most of the cantona legidations contain rules prescribing the availability or despatch to
electors of specific documentation (voting papers, text submitted to the vote, explanatory message). As
a specia measure regarding publicity, it is often arranged that the number of notice boards for the
proponents and the opposersis equal.

In small municipalities, information may be limited to a reminder of the content of the
initiative or subject of the referendum, with a mention and explanation of the position of the municipal
authority; the restricted size of the community concerned means that the citizens are more easily
accessible and more directly involved, and therefore better informed about the matter in question.

Conversdly, in the large municipalities (especially the towns), there is a much greater need for
the widest possible dissemination of information. In addition to the legal prescriptions, municipal
regulations and even the initiative of the municipal authority mean that explanatory papers are
circulated. Custom has it that, where parties have been constituted (at least those represented in the
local parliament), they can explain their point of view in the official brochure distributed to citizens,
alongside the opinion of the municipa authority.

ii. Financing

Exercise of the right to an initiative or to a referendum has a cost, which may be higher or
lower, particularly in relation to the size of the community concerned and the type of subject in
question.

Although most of the time there are legal or regulatory provisions which ensure that the cost of
voting is paid for from the public coffers, in genera there are no measures for contributing financially
to the referendum system. Now, the resources needed are often considerable at the various stages of
the operation.

Thereis, for example, firdt, the stage of collecting signatures (in general, thisis by far the least
costly, but there must at least be printed lists and an document explaining the purpose); and then
afterwards, the principal phase of the voting campaign which may involve considerable expense as
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publicity is needed to get the message across. In this respect, the situation is, of course, quite different
according to whether it is a small municipality or a large town; in the latter case, only organisations
having large resources available (particularly parties and groups) can afford such expense.

An increasingly common case in urban areas is that of a large construction project on which a
referendum is held, particularly by the environmentalist movement which is tending to become quite
strong in general but is often short of money; the campaign it wages is therefore very unequal in the
face of the economic powers concerned.

A development such as this can mean, that there is the danger, restricting of the exercise of
democratic rights. There is no doubt that money makes for discrimination. The growing cost of
referendum campaigns, even at loca level, aso means people think twice, or even more, before
embarking on such an operation.

This means that, contrary to the accepted idea, the referendum system - apart from that which
is legally compulsory - is, on the whole, relatively infrequent (see section j, p. ) in view of to the
number of subjectsfor which it is potentially open.

While is seems difficult to imagine measures of public financia aid for the practice of the
initiative or the referendum (all the more so since the latter, when it is optional, most often goes
against the expressed will of the municipal authority), we can at least wonder whether it would not be
wise to lay down certain rules designed to make things more equal for the parties concerned. Thisis
probably a topic which should be explored if we wish to give the referendum system its real, broadly
popular dimension.

iii. Electoral participation

The operation of submitting a subject to a popular vote, apart from the procedures mentioned
above, dlicits greater or lesser interest from the electorate which is reflected in the turnout for the
ballot.

We shall give below (see section j, p. 42) a quantitative appraisal of the matter; but here we
shall discuss participation - and its corollary of absenteeism - especialy the legal issue, in connection
with the referendum system.

Study of cantonal legidation shows that this civic activity is covered by very few provisions;
occasionally there is areference in a law, aong with the right to vote, of the duty to vote - sometimes
accompanied by a fine for falure to vote. Apart from these prescriptions, there are no specific
measures governing or demanding participation in aballot.

In fact, general practice shows that few ballots produce a large turnout of voters. Therefore,
particularly for those where a very small proportion turn out (especialy a number smaller the number
of signatures required for acceptance of the request for a referendum), we may wonder about the value
of a decison taken by a minority of the population, repeating the question asked by Mrs
Guillaume-Hofnung (op. cit. above, section g.iii, p. 36): "Should a threshold be established below
which the result of the referendum would not be taken into consideration?".

Indeed, whereas a quorum is needed to validate any decision of alocal parliament, would it not
be justified to do the same for the electorate? The solution generally adopted in Switzerland is rather to
accept that the result is valid whatever the level of participation.
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The tendency for civic action to decrease - which can be observed at al levels of the State - is
likely to cast discredit on the referendum system, providing support for the suggestion of introducing a
threshold; but the problem would be to set an appropriate level, particularly in order not to jeopardise
the democratic exercise. Furthermore, it would be difficult to determine in rigid fashion, in view of the
fact that the electors commitment is directly linked to the subject concerned: we see, for example, that
voting on local taxes attracts much greater support than any building proposal.

Should voting then be make compulsory (particularly in regard to the compulsory referendum)
for decisions of particular importance? This is awiser and more practicable method if we think of the
basic decisions affecting the existence or organisation of the municipality. But there, too, we may
wonder about the value of aforced vote in which the opinion expressed by a considerable proportion
of the voters might be wrongly based.

Findly, it is difficult to solve the problem of the poor turnout by constrictive provisions, but
perhaps incentive measures may serve (including information, consciousness raising and improvement
of voting conditions), in the framework of ageneral effort to (re)valorise the e ectora function.

j- The practice of semi-direct democracy at local level

Curiously, while the multiple legal and regulatory aspects of the initiative and the referendum
are widely studied and commentated in a relatively large number of lega works, their practice has
been very little studied, particularly in terms of datistical anaysis. There are only a few partial
inventories giving an idea of the extent to which semi-direct democracy is used in the Swiss
municipalities.

For example, a survey conducted in 1981 by the office of socio-economic studies and statistics
of the Town of Lausanne tried to measure the frequency and chief subjects of optiona referendums
and initiativesin 123 Swiss towns over some twenty years (1960-1981). Of the 123, 119 replied and of
those 88 (74 per cent) had held popular ballots following an initiative or a referendum.

Sixty-eight towns in 16 cantons had had an optional referendum during the period in question,
giving rise to 219 popular ballots of which 45 per cent had been in the last five years. In two thirds of
cases, these had resulted in the decision previously adopted by the deliberative body being overturned.

As for the right to request an initiative, over the same twenty years this had been invoked 162
times in 46 towns in 18 cantons, including 61 times for the canton of Zurich. Of the 151 initiatives
submitted to the vote, 44 per cent were accepted by the people. Also, as with the referendum, we note
an increase in the practice over the last ten years.

The subjects concerned in one or other of the semi-direct democracy mechanisms are many
and varied according to local circumstances. But among the most frequent there are planning of road
and transport infrastructure, socio-cultural facilities, local taxation, municipal organisation (there were
many initiatives aimed at establishing an elected parliament) or the various municipal regulations.
Since the 1970s, town planning problems have tended to take pride of place.

A more extensive analysis made in one canton (Vaud) for the period 1951 to 1980 gave a
better measure of the use of the optional referendum at municipal level.

In thirty years, the 120 or so municipalities with an elected parliament have registered 134
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requests for a referendum; this seems low, even though a marked increase is noted over the latter
period: 47 (35 per cent of the whole) between 1976 and 1980.

Again, it must be noted that these 134 requests involved 74 municipalities (of the 120
potentially concerned) of which 48 had a single case, 12 had two cases, 9 had three and 5 had eight. In
the last five, there are four towns including the "capital” Lausanne which obvioudy had the largest
number of referendums.

The subjects concerned where chiefly the demolition-construction-renovation of buildings (28
per cent of cases), planning of infrastructure (13 per cent), local taxation (11 per cent), regional
planning (10 per cent) and purchase of buildings (10 per cent). Certain subjects such as construction
work have always congtituted a permanent target while others such as zone planning have been subject
to popular contestation only recently.

As for the results of the voting following requests for a referendum, over half (53 per cent)
ended up with municipa proposals being overturned, especialy those concerning taxes and
infrastructure planning.

Finaly, other methods of exercisng the municipa referendum have been studied more
systematically for Lausanne (population 127,000), the chief town of the canton of Vaud, specifying in
particular the "actors". (It should be noted that , in Lausanne, the signatures of 5,000 electors have to
be collected - namely, 6 to 7 per cent of the whole - within 21 days to make a request acceptable).

Between 1923 (first case) and 1991, Lausanne had 21 popular votes on referendums. 9
between 1923 and 1948 and 12 between 1961 and 1991. A recent increase in the number of requests
for referendums has been noted, with six during the terms of office of the last two legidatures
(1982-1989).

With regard to the subjects concerned, we find:

Town planning 6 Price of public utilities 2

Municipal taxes 5 Public town transport 1
Construction projects 3 Salaries of municipal employees 1

Shop opening hours 2 Organisation of Olympic Games 1

During the period under consideration, a change in the subjects contested has been noted
(essentialy local taxes between the wars, town planning in the 1980s) and the groups involved,
according to the evolution of the local political context.

The nine referendums between 1923 and 1948 occurred during a time of contest between the
bourgeois coalition and the sociaist party, in the framework of a mgority electoral system: a
"right-wing" coalition, essentially libera, constantly held the municipal power, except for the "red"
legidatures (1934-1937 and 1946-1949); when the bourgeois were in power the socidists called for
referendums and vice versa.

Since 1950 and the advent of proportional representation in the local parliament, the socialist
party has always been represented, but in a minority, on the executive. The requests for a referendum
since then have come from movements not represented on the municipa authority (communists,
environmentalists, the anti-nuclear lobby, tenants, "dternative” groups, etc.); but since the socialist
party is not in sole power, the success or failure of referendums depends largely on its attitude during
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the referendum campaign. Of the 12 ballots held between 1961 and 1989, two thirds resulted in the
rejection of the municipa proposals concerned which mostly related to town planning.

Electoral participation (26 per cent on average with a range of 9.6 per cent to 65.9 per cent)
came close to that recorded for cantona referendum votes. Only two orders on taxation, in 1934 and
1938 (with 66 per cent and 54 per cent) and, in 1988, the great plan for organising the 1994 winter
Olympic Games (with 46 per cent) mobilised an appreciable proportion of electors. The vote with the
lowest turnout (9.6 per cent) was for a referendum launched in 1967 against the municipa regulation
on shop opening hours and that ballot registered fewer votes than there were signatures on the request.

These few statistics, supported by other partial analyses of local experiences, show that less
than 50 per cent of the electorate usually turns out but the number is closely linked with the amount of
interest elicited by the subject.

In generd, it can therefore be said that the practice of semi-direct democracy at municipal level
in Switzerland, considered globally, has tended to expand in recent times, especially with more
frequent use of the optional referendum. In the end, however, with regard to the mass of decisions
taken by the municipal authority, very few subjects are submitted to a popular vote through an
initiative or an optional referendum, except for the compulsory referendum which is prevalent
throughout German-speaking Switzerland. The matter is therefore much less extensive is generaly
believed.

3.  Oveall appraisal of thereferendum system

In this last chapter, we shall ook at two elements: first, the positive and negative aspects of the
referendum system and, secondly, its effects on local politica life.

a. Positive and negative aspects

If we wish to identify the advantages and defects of the referendum system and its overall
practice, we must aso distinguish the elements which are specific to each instrument - the initiative
and the referendum.

i. Thereferendum system asa whole

The positive aspects which can be identified are: the full and complete commitment of citizens
in loca public life, the fina power of decision they have, the continuous supervision of municipal
activity by the people and, more generally, the educationa and integrating role of the institution.

The direct commitment of the citizens is the very essence of the referendum system of
democracy as compared to the representative system. The eectors - and not only the elected
representatives to whom power of decision has been delegated for a specified time - are potential
actors in the political game at all times. this tends to avoid a gulf or divide between the municipal
authority and the people, particularly in preventing decision which do not comply with the will of the
majority.

The power of final decison which is in the hands of the citizens allows the bases for a
municipal proposa to be laid and favours its later implementation, especidly in forcing the costs
involved to be admitted.
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Finally, the educational role, learning about democracy and its practice at the most accessible
level - in the municipality - is an indisputable virtue of the referendum system To this is added the
faculty to interest citizens in public affairs and its capacity to integrate them in local society (in this
regard, alink can be seen between the existence of the referendum - and even more so the initiative -
and the absence or at least less frequent use of modes of public expresson of protest such as
demonstrations or strikes).

As for the negative aspects, two principal ones can be pinpointed concerning the cumbersome
nature of the process and the removal of responsibility from the elected representatives, and a further
ancillary one which affects relations with other local communities.

In fact, others reproach the delays and cost involved in the referendum system. That objection
is partly justified, truer for the first point than the second which can have the opposite result of
avoiding needless expense.

The loss of responsibility by the elected representatives, linked with the decision-making
powers of the executive and deliberative bodies, is inherent in the very logic of a system where the
people are the supreme authority. As already mentioned above in connection with the compulsory
referendum (see section g.iv, p. 38), this weakening in the role of the representatives could be
regretted; but is this area defect? Is not the important thing really to ensure the best possible exercise
of democracy?

Another point which must be mentioned is the possible harmful effect a referendum and
particularly an initiative can have on another loca community, especialy in the matter of town
planning or infrastructure.

ii. Theinitiative

On the positive side, the initiative encourages innovation, alows the introduction of new topics
of reflexion and original movements and thus enriches public debate in general.

With regard to innovation, it was stated earlier that, in contrast to the referendum which tends
to be abrake, the initiative is an accelerator of public action. It may result in innovative proposals from
citizens which the municipa authority had not yet envisaged or undertaken. This contributes to the
development of the local community, particularly its facilities, in accordance with the needs and
interests of the population or asignificant part of it.

The introduction of new themes for consideration and future action also leads in this direction,
especially what are called "social problems’. Even if this is often a concern which far exceeds the
municipal context (including protection of the environment, socia welfare, the integration of
minorities or the disadvantaged), they may still have an important impact at local level. Furthermore,
the initial treatment is often done by the basic community, in application of the general residual power
vested in the municipality; on the environment, for example, some towns adopt a pilot role by taking
measures first of al against noise and air pollution, treatment of waste water or rubbish disposal, often
at theinitiative of the citizens.

The introduction of original movementsis also a positive factor. Outside the traditional parties,
especialy those having apart in the municipal power, the referendum system - and more especially the
initiative - alows the emergence of very diverse groupings which can propose al kinds of new ideas
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or measures. Especidly in the large towns, there has been action by tenants to construct low cost
housing, by anti-nuclear groups for the use of other forms of energy, by environmentalists for
consideration of environmenta problems, by young people for leisure facilities, by the residents of
certain digtricts for anti-noise and vehicle pollution measures and by users for improved public
transport. The action of some of these groups was casua and they were short-lived but others have
gained a strength and permanence which have warranted them a true role as actors in local palitics.
Thisis especialy true of the environmental movement which sprang up in the 1970s and has become a
true party which, in the 1980s and 90s, is increasingly recognised as a partner in municipal power and
has even taken on leadership functions.

Finaly, the right to introduce a popular initiative leads to enrichment of the public debate,
resulting in both the extension of themes and the emergence of original movements as mentioned
above.

The process does not, however, have nothing but advantages, obvioudy that would be too
much to hope for. Among the negative aspects, there are two main ones which are the danger of
inconsistency and lack of continuity in municipal action and the disturbing effect of short-lived, small
groups.

The danger of inconsistency occurs particularly at the higher levels of the State when the
request to introduce new legidative provisions could upset the rational institutional order. That may
also occur at loca level when popular proposals go against a general line of development (notably in
regional planning). To this is added the possible lack of continuity in municipal action which could
find itself embarked on a line not in keeping with its duly considered plans or deprived of the
resources to carry them out, especialy by the effort needed to implement a suggested proposal to the
detriment of more fundamenta work.

Asfor the disturbing effect of short-lived small groups - which in fact relates to the referendum
as much as the initiative - it is the negative side to the positive commitment of original movements. In
fact here, what can cause trouble in the municipa structure more than anything else is ill-considered
action without real basis, by groups of citizens, which, through a combination of circumstances, lead
to the success of requests which, in the long run, are harmful to the local community and particularly
to its social unity. Measures of this sort might be those intended to exclude a particular category of the
population, provisions which did not receive the agreement of a majority of residents but are often
approved in a vote through a poor turnout of voters. It is not a question here of giving precise
examples but of thinking of certain social problems on which thereis bitter controversy (such as drugs
or immigration). The exercise of popular rights in these domains, even if it is to defend a principle
firmly, would be likely to lead to regrettable excesses or abuses.

iii. Thereferendum

In terms of advantages and disadvantages, a distinction must be made between the compulsory
referendum and the optional referendum. The former can be dealt with speedily as, by its nature, it
does not depend on arequest from the citizens and hence their vices and virtues.

The compulsory referendum has the principal and specific benefit of submitting important
decisions to the approval of the electorate, without the effort and expense of collecting signatures by
the opposers of a municipa decision. Apart from this, it does not appear to have any particular
advantage over the optional referendum.
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As for the defects of this procedure, apart from the extra delay caused by extending the
process, two in particular can be indicated: the difficulty for citizens of really understanding a complex
proposal and the danger of taking responsibility away from the elected representatives.

Certain subjects submitted to a compulsory vote are often complicated and difficult: there are,
for instance, zone plans and various detailed regulations, primarily those relating to municipal
organisation. There where it is already difficult for alocal parliament composed of "amateurs' to really
understand all the aspects and the implications of such projects which often require a great deal of
preparation by the executive but also by the municipal administration, it is all the more so for ordinary
citizens who are, in addition, reduced to globa acceptance or rejection without the possibility of
amendment. This fact should not, however, cast doubts on the legitimacy or the value of the
compulsory referendum on the essential subjects mentioned earlier (see sectionse.i.a, p. 30 and g.iv, p.
38).

In order to remedy as far as possible this difficulty of understanding, the local authority must
supply enough clear and objective information as a basis for the electors choice; this is to be
considered as a duty and not merely an empty wish.

The other notable defect, that of taking responsibility away from the elected representatives,
has aready been discussed. It remains to stress that the optiona referendum would appear adequate in
many cases for ensuring democratic expression, without the same infringement as its obligatory
counterpart on the decision-making role of the local parliament.

For the optional referendum, the list of advantages and disadvantagesis very much longer.

In regard to the positive aspects, it permits wide popular consultation, sets aside inappropriate
or untimely measures, contributes to safeguarding minorities and, in general, forces a compromise to
obtain the broadest possible consensus.

Offering people the opportunity to express the will of the mgjority corresponds to a certain
extensive conception of democracy, thereby giving municipal decisions a legitimacy which cannot be
contested.

Arresting the course of an ill-conceived or unwelcome proposal is undoubtedly of benefit to
municipa affairs. Often, the fact of sending the project back to the drawing board results in a more
appropriate and even less expensive solution. It also prevents unconsidered following of fashion and
the facile approach and the production of prestige projects while neglecting people's most immediate
needs.

On the question of defence and promotion of minorities, the referendum system alows
fractions or categories of people - particularly those not represented in the deliberative body or who do
not belong to the dominant currents of local society - to explain their points of view which, otherwise,
would be largely ignored. That is a fundamental and permanent option of Swiss political practicein a
federal State which must take into account amass of cultural, linguistic and other diversity.

Finaly, the encouragement to compromise is a corollary of the referendum, with undoubted
advantages but aso the disadvantages outlined below. In fact, the process acts at all stages of
preparation of a proposal: its designers and implementers (especialy the executive and its
adminigtration), then the decison-makers (the deliberative body) have constantly in mind the
possibility of popular contestation, with all the consequences of seeking a solution acceptable to a
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majority of citizens. Indeed, various socio-economic groups do not hesitate to threaten to request a
referendum to try to influence the process in the direction of their interests, behaviour which may
present danger for the correct use of democracy at al levels of the State.

As for the negative aspects, the optiona referendum causes delay in carrying out a project,
favours corporatism and "districtism™, weakens proposals by the practice of compromise and, finaly,
makes innovation difficult.

The argument of the delay caused by the referendum is commonly invoked by its adversaries,
and aso by the municipa authority and, sometimes, by groups interested in the immediate
implementation of a decision. It is undoubtedly an objection worthy of consideration, as delay often
entails extra cost. But the importance of this disadvantage should not be exaggerated since, as we saw
above (sections eii.e and e.i.g, p. 32), the delays in implementation and the final settlement of a
referendum are fairly short in order not to cause too much damage.

Considering the referendum as linked to corporatism is certainly justified as this instrument
can serve as a means of intervention and pressure by socio-professiona interests where they do not
have or have exhausted other possibilities (including direct contact with the loca authority - executive
and administration - or representation in the deliberative body). It is also true that there is frequent use
in the large municipalities by groups of citizens (especialy property owners) from a particular sector
or digtrict. The referendum system offers to one and all the possibility of asserting their views which,
a least in their eyes, are legitimate; hence reproaching it with over encouraging the interests of
particular categories or individuasis going too far.

The weakening of projects by the practice of compromise resulting from the referendum is a
valid objection. It is clear that the municipa authority takes more precautions, especialy by a more
attentive study of the ins and outs of the question, with that sword of Damocles hanging over its head.
However, even though this entails supplementary cost and delay, is it a bad thing to try to find a
solution which satisfies the greatest number? Obvioudly, that may possibly put a stop to ambitious
projects, but a certain politica courage, based on solid and credible reasons, has a good chance of
putting through a wide-ranging proposal, despite the threat of referendum which, in any case, there is
often hesitation in carrying through.

It is true that innovation is made difficult by the referendum which, contrary to the initiative,
provides a weapon for conservatives and stick-in-the-muds. This can be seen clearly at national level
where various measures for social progress have been systematically countered by use of the
mechanism. It is aso true at local level, but to a lesser degree as the procedure applies essentialy to
adminigtrative decisions of which many are not very innovatory. Nevertheless, the referendum is a
brake, but does not any vehicle - like any body - need to have a safety mechanism when needed?

b. Effectson local political life

Here, it is a question of appraising the consequences of the referendum system on various
public bodies and private groups which participate in one way or another in local public life, namely,
on the one hand the electoral body or the deliberative and executive bodies and on the other the parties
and other organisations. This study must take into account the size of the municipality and the type of
instrument in question - initiative or referendum.

i. Thedectorate
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As we have seen, this is the supreme decision-making body and, furthermore, the one which
most often activates the referendum process.

In small communities with a municipal assembly open to al citizens the popular initiative -
like the optional referendum, when the process is provided as a supplement - is used only
exceptionally. By this fact, use of one or the other may indicate a critical situation, including lack of
confidence in the local authority - that is, the municipal executive - with the possible consequences of
resignation of some or al of its members.

In the large municipalities with elected parliaments, the popular initiative expresses the
expectations and needs of the people or a proportion of them. The aim is to draw the attention of the
local authority to a theme or particular subject and/or to push it to take specific action. The effects
depend on the reply given and whether or not it satisfies the request. In any event, as the citizens are
the final arbiters the municipal authority has to provide a proposal acceptable to the mgority, or it will
lose their confidence which could prejudice its re-election.

Certain initiatives, moreover, concerning highly emotive subjects (for example social problems
such as drugs or immigration) are very likely to cause tension and confrontation which would have a
more or less lasting effect on the unity of local society.

The referendum in its compulsory form involves the electorate only in participation in the
ballot and its immediate results (the decision taken) and later results (the follow up given); in its
optional form, a tiny minority of the citizens are concerned as sponsors of a request and a larger
number as signatories. In this case, the effect on the electorate results first from the greater or lesser
impact of the request which may lead to favourable or unfavourable mobilisation - with its consequent
split of the population - in the first stage of the procedure (collection of signatures), then its
participation in the ballot and the result.

It should be noted that as a genera rule the referendum relates to questions of a more
"technical” than "emotive" type and that it is therefore less likely to cause a great socia disturbance;
any possible "incidents" are quickly resolved and forgotten.

As an ancillary, it must be noted that the electorate is not the entire population. Certain
categories of people (especially foreigners) are excluded from the referendum in particular and from
politics in generd. The exercise of democracy of which they are deprived may eventually cause them
frustration and particularly involve them by its implementation which subjects them to the effects
without having been involved in the decision. As an example, there is particularly the adjustment of
local taxes which the holders of civic rights are often required to approve by a compulsory referendum,
or at least an optional referendum.

ii. The deliberative body

In smal municipalities where the deliberative body amounts more or less to the citizens
assembly, the consequences of a particular referendum process, if it is accepted, are smilar to those
described in section b.i, p. 49.

In the municipalities with elected parliaments, the popular initiative may awake e ected
representatives who are sumbering, especialy those belonging to an overwhelming magjority. In large
towns, the system of representation plays a considerable role in the exercise of both the initiative and
the referendum. The majority system tends to incite the opposition to use the electorate to protest
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against the reigning power; we cited earlier the example of Lausanne prior to 1949 (see chapter 2,
section j, p. 42). The proportional system, by making all the main parties and political movements take
part in the deliberative body, reduces by as many the potential requests which will then be made by
groups which are much more margina and often short-lived.

The referendum in its compulsory form removes from the local parliament the supreme
decision while leaving it the power of prior anendment; in the optional form, it is an appeal against
one of its decisions, while having already pushed it to a compromise. In either or these cases, the
deliberative body loses part of its role and might fed devalued, but there is at least the advantage of
reducing to its proper level the potentia vanity of any loca elected representative. Apart from this
dight infringement, the effects of the referendum are positive rather than negative, as explained at
length above (see section a.iii, p. 47).

iii. The executive body

To the elected executive body there must be added the administration under it, which is
responsible for preparing proposals and is, therefore, equally sensitive to the referendum process.

In small municipalities and in large towns, the executive body must bear in mind the popular
initiative as well asthe referendum at all stages of its work.

The initiative serves as a pointer for municipal action and is particularly useful when the
municipality is under the domination of aclique or of one party, but even then successis not assured.

The referendum in its compulsory form finally is of little concern to the executive body, except
in its ultimate decision which obviously must be applied whatever it may be; in its optional form, the
effects are much more varied according to the different phases of the proposal concerned. Already
during preparation, the threat of a possible referendum tends to channel over-reaching ambition; if a
request for a referendum is accepted, the executive body is reduced in principle to following the
norma course and awaiting the final result with which it must comply. Often, however, it engages
actively in the voting campaign, publicising its views with greater or lesser determination and
objectivity.

A problem may arise when the decision of the electorsis particularly against the proposal. In a
small municipality, this may even cause the resignation of one or more of the elected representatives,
or even al of them. In large towns, a negative vote, even a sweeping one, only exceptionaly causes
that result. Only repeated failures, the indication of a considerable deterioration in the political climate,
could bring about a change, but this tends to occur at the next municipa elections. Finaly, the
referendum is such a"normal” mechanism that it is not a means of overturning the authority in power;
otherwise, its use, which is frequent in the compulsory form, would mean that each subject rejected
(and this occurs frequently with the budget) would be an invitation to resign!

iv. Theparties

By definition, the parties and other political movements are important actors in the referendum
process. While they barely exist or have avery small direct rolein the small municipdities, they play a
full part in the process in the large towns. First, a distinction must be made between the parties which
participate in municipal power and those which do not: the former rarely or never use the referendum
process, unless exceptionaly on an eminently electoraist basis, the latter are enthusiastic and
convinced users of it and the most experienced and frequent of them establish a reputation for it. The
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environmental movement in particular has thoroughly understood and made good use of it which has
enabled it (in some twenty years) to alter its image from a bunch of "gentle dreamers” to that of an
organisation of respectable and responsible people, after a series of successful initiatives and
referendums at all levels of State, but particularly at local level.

It should be noted also that even parties participating in the municipal power, represented in
the deliberative or even the executive bodies as minorities, may also resort to this means of influence
or action to strengthen their position until they gain a mgority. This is particularly the strategy
currently used by the socialist party whose commitment is often necessary, alongside the weaker
groups, to ensure the success of areferendum.

Theinitiative is essentially used by outsider parties or movements which, the more marginal or
fugitive they are in character, the more active they arein thisarea. Their proposals are rarely successful
unless they manage to gain the support of stronger social forces (particularly certain socio-professional
organisations such as trade unions); but at least they benefit from the publicity which satisfies them for
the time being. Other groups aready better known and better established (for example, the
environmentalists in the 1980s) are strong enough to carry their requests through on their own.

As for the referendum, in its compulsory form, the parties are committed to the voting
campaign either as participants in power and defending the municipal proposa or as outsiders who
might be for or against according to the subject concerned; in its optiona form, the
"non-governmental” parties are often the proposers of the referendum, contesting those who have
taken adecisionin thelocal parliament.

Finally, semi-direct democracy allows political movements which are originaly in opposition
to gradually integrate into the system of power until sometimes they reach a point which, according to
its extent, will make them lessinclined to resort to popular approval.

v. Other organisations

Here there are, first, the socio-professional or economic groups and then the associations of all
kinds.

In small municipalities, there are few organisations of this type, apart from a few loca sports
and cultura clubs.

In towns, on the other hand, there is a range from socio-professiona groups (trade unions and
employers organisations) and economic groups (including associations of business men, property
owners, tenants consumers) to cultural, leisure and sports clubs.

The initiative can be launched by any organisation interested in sponsoring a proposal; some
examples have been cited above (see section a.ii, p. 45). If such a proposal is successful, apart from the
development experienced by the loca community, it also has the effect of strengthening the group
concerned, both in the eyes of the public and for its members.

For the referendum in its compulsory form, a variety of organisations is likely to take part in
the voting campaign, in accordance with the subject in question, in order to assert and impose their
views; in the optiona form, the range of groups potentially concerned is even larger in view of the
much wider field of the instrument.
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The effects for the local community of success in contesting a municipa proposal and
achieving its rejection are described earlier (see section aiii, p. 47) and, for the victorious
organisations, are similar to the success of an initiative.
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4.  General summing up and conclusion

Study of the Swiss referendum system and its exercise at local level show its great diversity
and compl exity resulting essentially from the federa structure of the State and of the sovereignty of the
people applied to a greater or lesser degree according to canton. This provison means that the
referendum and the initiative are mechanismsin ordinary use in Switzerland as they are nowhere else -
a least in Europe - and which are fundamenta parts of nationa political culture and hence not easy to
transpose as they are to another context.

However, certain lessons of more genera value can be learnt from this practice: the advantages
of semi-direct demacracy for the defence and promotion of minorities, the prevention and correction of
abuse and excesses in municipal power and the affirmation of the supremacy of citizensin public life
can be mentioned in particular.

With regard to the debate on representative democracy as against democracy through
referendum which are often presented as being mutually exclusive, the Swiss experience shows that
the two can exist side by side, in different doses from canton to canton on the basis of their particular
traditions and sengitivities. This confirms the affirmation made in 1931 by the French jurist Carré de
Malberg who considered that the referendum and parliamentarism are not irreconcilable.

The disadvantages of the system outlined above must not, however, be concealed nor the
guestion of itsvitality and relevance in present times.

A living ingtitution is one capable of evolving and, particularly, like atree, of putting forth new
branches which bear the best fruits. The changes made in severa cantonal legidations which have
recently introduced the popular initiative on municipa matters or the possibility of a ballot with
options shows afacility of adaptation to the needs of contemporary society.

We may, however, query the perhaps over extensive use of the referendum procedure for a
country like Switzerland which is faced with considerable problems and time limits, including
participation in a Europe which is uniting. Will it not be condemned in the long run because it is not
conducive to effective and speedy decision making? The reply to this fundamental question must take
into account the general opinion of the citizens and also of the different levels of the State.

The view of the mgjority of people is certainly a desire to safeguard for as long as possible an
institution to which they are profoundly attached. At federal level, this does raise some problems for
making decisions quickly enough on proposals affecting the future of the country, including possible
accession to the European Community. At cantona level, and especially at municipa leve, this
congtraint is less important, especialy since most of the subjects submitted to the ballot, by their
essentialy regional and local nature, would remain within the competence of the cantons and the
municipalities, and so would be subject to referendum at those levels.

As it stands, there seems no reason to cast fundamental doubts on the system of semi-direct
democracy and we may reasonably expect it to continue, with some adaptations.



V. CONSIDERATIONSREGARDING THE HOLDING OF
REFERENDUMSAT LOCAL LEVEL

An evaluation of the diverse experiences of various member States of the Council of Europe
concerning the conditions and restrictions of the use of local referendums indicates that these can form
a positive eement of direct democracy. However, to ensure afair and effective use of this machinery,
anumber of important considerations must be borne in mind.

i An indtitutionalisation of local referendums in national or regiona legidation alows basic
uniform rules to be laid down guaranteeing the proper use of this instrument of popular consultation
and avoiding defects of organisation.

ii. Some issues do not lend themselves to a popular vote: the choice of yes or no, for or againgt,
involves a risk that various shades of opinion among the public will not be properly expressed.
Moreover, the lack of intermediate proposals may oblige voters to oppose a project with which they
basically agree, smply on account of certain provisions which, in a parliamentary-type situation, could
easily have been modified.

iii. The over-smplification of a complex question which may sometimes be entailed by the
referendum process, may lead to incoherent results without an overall vision of all the local problems
and needs.

iv. The precise wording of the question(s) is very important. Some form of control is desirable to
ensure that it is neither confusing nor tendentious but neutral and objective.

V. Apart from those countries where voting is compulsory, every effort needs to be made to
ensure an adequate turn-out. |If participation is too low to constitute a representative sample, even a
positive result will not provide an adequate support base for the proposed measures.

Vi. Willingness to participate will diminish and the referendum will be neither fair nor effective if
the inhabitants are given inadequate information concerning the issue at stake, especialy where
complex and technical problems are involved.

vii.  On the other hand, the mere fact of holding a referendum in itself increases public discussion
about the matter in question.

viii. A referendum is a relatively cumbersome procedure; its organisation takes time and, like all
democratic ingtitutions, costs money. Such considerations argue against allowing too frequent a
recourse to this instrument.

iX. By the same token, excessive recourse to referendums can hinder the efficient management of
the municipality in the medium or long term.

X. In order to avoid illegitimate interference and particularly to prevent local blocking of
decisions taken at a higher level in the wider interest, the subjects which can be submitted to
referendum must relate to matters for which the local authority is responsible in accordance with the
principle of subsidiarity.

Xi. Nevertheless, recourse to referendums may involve the risk of obtaining different results on an
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identical subject in neighbouring municipalities, which might then lead to deadlock sSituations,
especialy in thefield of physical planning.

With respect to consultativereferendumsin particular:

xii.  In most cases, only those persons are entitled to take part who can vote in local authority
elections. in many countries this means only citizens. Failure to consult the other residents of the
municipality, who may be numerous, is a serious drawback in democratic terms, which is hardly
justified by the convenience of being able to use the existing electoral register.

xiii.  Politically, though not legally, even a purely consultative referendum may normally be
expected to oblige the local authority to follow the opinion expressed by the electorate. However, in
Finland it seems that, in their decisions about an initiative to merge with another municipality, local
councils have departed more than was expected even from fairly clear-cut referendum results. This
clearly tends to diminish popular trust in the importance and usefulness of referendums of a
consultative nature.

With respect to binding referendums:

xiv.  This type of referendum elevates the citizens to the position of a higher authority and is an
undoubted form of control over the actions of the elected representatives. It alows citizens to
participate in local political life outside election periods. The existence of this instrument brings
pressure to bear on the legidative and executive bodies throughout the mandate of the e ected
representatives, not just during the run up to the next eection, since it is possible that any action which
goes against the will of the mgority of the citizens can be rescinded.

Xv.  Onthe other hand, it aso results in a decrease in the accountability of the local representatives
at elections, since athough they must account for their management of the local authority as a whole,
they cannot be held responsible for the consequences of decisions taken by referendum.

With respect to popular initiatives:

xvi. A popular vote initiated by the citizens themselves plays a vita educationa role, in that it
presupposes a direct and substantial commitment on the citizens part to seeking a satisfactory solution,
acceptable to the mgjority, to a local problem. This type of referendum undoubtedly encourages
public debate and the evolution of ideas closer to the views of the magjority of citizens.

xvii.  The qualifying conditions for popular initiatives must be sufficiently strict to prevent small
minorities from compelling the holding of referendums.

xviii. If there is disagreement between the organisers of a popular consultation and the authorities
concerned, particularly on the admissibility of a question submitted to popular decision, it is essentia
that there should be an independent, and perhaps judicial, authority which can give a verdict on the
legitimacy and admissibility of the application within a reasonable time limit.

xiXx.  The considerable cost is an inhibiting factor on the promotion of popular initiatives. It seems
hard to conceive of public financial support, particularly as the initiative for a popular vote is often
aimed against decisions taken by local authorities. Nevertheless, if the holding of referendums is to
have a genuine democratic dimension, the parties concerned ought to be guaranteed some equality as
regards the expenditure necessary to inform citizens about the problem at issue.
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Provided that the points described above are taken sufficiently into account, and in so far as
citizens are invited to express their views on a question which falls within the competence of the local

authority concerned, the request should
concern an important issue which will be decisive for the future in the long term;

concern a decision affecting a large mgority of citizens which it would be hard to
reverse; or

relate to fundamental principles underlying citizens lives.

The referendum may be considered as a justifiable institution of direct democracy, in that it
makes al citizens directly aware of their responsibilities and may be conducive to the settling of
strongly contested situations.

Although the practice of local referendums may involve certain drawbacks, judicious recourse
to thisinstrument can enrich political life at local level.
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APPENDI X

Resolution on local referendums
adopted by the 10th Conference of European
Ministersresponsible for Local Gover nment

The Ministers attending the tenth session of the Conference of European Ministers responsible
for Local Government in The Hague on 15 and 16 September 1993,

Having discussed the reports submitted by the Spanish Minister for Public Administration and
amember of the Government of the Swiss canton of Vaud;

Considering that:

- loca referendums may be a means of encouraging or reviving citizens interest and
participation in the running of public affairs and, provided that certain principles and
conditions are respected, can be a useful complement to representative democracy procedures
at local levd;

- consultative referendums can aso offer a possibility to foster the participation of foreignersin
public life at local level, as called for in article 4 of the Council of Europe convention on this
matter;

- the practice of local referendums, however, presents a number of potential risks (for example,
cumbersome nature of the process, risk of delegitimising the representative character of local
ingtitutions, difficulty in expressing choices in a subtle way, possibility of contradictory
decisions by contiguous authorities on a matter of common interest) which it is important to
avoid;

Noting that in the mgjority of member States of the Council of Europe some form of legal
provisions exists which permits, or in some cases prescribes, the holding of local referendums, but that
these provisions vary considerably with regard to the possible topics of such referendums, the
conditions under which they may - or must - be held, as well as the status of the referendum and its
results;

Aware that only in a very limited number of countries has this instrument of direct democracy
formed an integral part of local self-government over along period of time;

Are of the opinion that

a asregards the legal context:

- the indtitutionalisation of local referendums by regulations is one of the appropriate ways of
guaranteeing the proper use of this instrument of direct democracy and diminishing its

potentid risks;

- such regulations could list the subjects on which local referendums may be held, the
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procedures concerning the holding of referendums, the possibility - or obligation - to group
severa referendums on a same date and the mechanisms aimed at controlling legality in the
use of thisinstrument, including the legal status of their results;

b. as regards the subjects on which referendums may be held:

- local referendums should be organised by the local authorities only on questions which fall
within their sphere of competence or affect essentia local interests, which concern a mgjority
of local citizens, relate to principles and rules of certain importance for citizens' lives or which
might have irreversible implications for the future;

C. asregards theright of initiative:

- the possibility of popular votes initiated by the citizens themselves favours the emergence of
new topics of discussion, thereby enriching public debate, and plays a vital civic rolein that it
presupposes a direct and substantial commitment on the part of citizens to seeking a
satisfactory solution to alocal problem;

- popular initiatives, however, can lead to inconsistency in municipal action, and the qualifying
conditions (minimum number of signatures collected within the prescribed time-limit,
favourable decision by the controlling authority on the legitimacy and admissibility of the
application) must be sufficiently strict to prevent small minorities from compelling the holding
of popular votes,

- popular initiatives are relatively cumbersome and expensive procedures and excessive recourse
to them, because of the resulting costs and delays, may hinder the good management of the
local authority;

d. as regards the status of local referendums and their results:

- consultative and binding referendums are procedures of a different legal nature, in so far asthe
latter elevates the citizens to the position of a higher authority and is an undoubted form of
control over the actions of the elected representatives,

- politically the differences are not so important, as it may normally be expected that, even in a
consultative referendum, a local authority will follow the opinion expressed by the electorate,
failing which citizens trust in the importance and usefulness of referendums of a consultative
nature will diminish;

- the laying down of a minimum turn-out for the results to be considered as representative or
mandatory is therefore of the utmost importance for the success of consultative and binding
referendums respectively, as instruments of direct democracy;

Recommend that the Committee of Ministers instruct the CDLR to continue its assessment of
the advantages and disadvantages of different forms of citizens direct participation in local decision-
making and, more specifically, in the organisation and management of loca public services and to
consider the advisability of preparing draft guidelines (if necessary including variants) concerning the
creation, the limits and the mechanisms of the application of referendums at local level.



